IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 029119

APPROVAL OF AMENDMENTSTO THE
TEXASRULES OF APPELLATE PROCEDURE

ORDERED that:
1 The Texas Rules of Appdlate Procedure are amended as follows:

a Rules4.5,9.5(a), 11, 12.6, 13.1, 18.1, 19.1, 25.2, 26.2, 29.5, 34.6(e), 34.6(f),
38.6(d), 42.1, 46.5, 47, 52.7, 55.1, 56.3, 68.4(g), and 71 are amended and comments added;

b. Rules 38.2(a)(1) and 55.2(e) are amended without comments; and
C. Rules 9.7 and 33.1(d) are added with comments;

2. Theseamendments, withany changes made after public commentsarereceived, takeeffect
January 1, 2003;

3. The notes and comments appended to these changes are incompl ete, are included only for
the convenience of the bench and bar, and are not a part of the rules; and

4, The Clerk is directed to filean origind of this Order with the Secretary of State forthwith,
and to cause a copy of this Order to be mailed to each registered member of the State Bar of Texas by
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publication in the Texas Bar Journal.
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SIGNED AND ENTERED this day of August, 2002.

Thomas R. Phillips, Chief Judtice

Nathan L. Hecht, Justice

Craig T. Enoch, Judtice

PriscillaR. Owen, Judtice

James A. Baker, Justice

Deborah G. Hankinson, Justice

Harriet O’'Nell, Justice

Wallace B. Jefferson, Justice
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Xavier Rodriguez, Justice
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4.5

No Notice of Judgment of Appellate Court; Effect on Time to File Certain
Documents.

@

(b)

(©

(d)

Additional Timeto File Documents. A party may move for additiond time to file a
motion for rehearing in the court of appeals, a petition for review, or a petition for
discretionary review, if the party did not — until after the time expired for filing the
document — either receive notice of the judgment fromtheclerk or acquireactua
knowledge of the rendition of the judgment

Procedure to Gain Additional Time. The motion must state the earliest date when the
party or the party’s attorney recelved notice or acquired actua knowledge that the
judgment had been rendered. The motion must be filed within 15 days of that
date but in no event more than 90 days after the date of the judgment or order.

Whereto File.

Q) A moation for additiond time to file amotion for rehearing in the court of appeds
must befiled in and ruled onby the court of gppeals in which the case is pending.

2 A motion for additiond time to file a petition for review mugt befiledinand ruled
on by the Supreme Court.

3 A moetion for additiona time to file a petitionfor discretionary review must be filed
in and ruled on by the Court of Crimina Appedls.

Order of the Court. Ifthe court findsthat the motion for additiond time wastimely filed
and the party did not — within the time for filing the motion for rehearing, petition for
review, or petition for discretionary review, as the case may be — receive the notice or
have actual knowledge of the judgment or order, the court must grant the motion. If the
court grantsthe moation, the time for filing the document will beginto run onthe date when
the court grants the motion.

Notes and Comments
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obtain additiond time to file documents when the party falls to receive notice not only of
an appellate court judgment, but of 1
motion for rehearing — that triggers the gpped period.
95  Service
@ Service of All Documents Required. At or before the time of a document’s filing, the
filing party mugt serve a copy on dl parties to the-eppea-orreview . Buta
party need not serve a copy of the record.

Notes and Comments

Notes and Comments

RULE 11. AMICUS CURIAE BRIEFS

An appellate clerk may receive, but not file, an amicus curiae brief. But the court for good cause
may refuse to consider the brief and order that it be returned. An amicus curiae brief must:

@ comply with the briefing rules for parties,
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(b)
(©
(d)

identify the person or entity on whose behaf the brief is tendered;
disclose the source of any fee paid or to be paid for preparing the brief; and
certify that copies have been served on dl parties.

Notes and Comments

12.6. Noticesof Court’sJudgmentsand Orders. Inany proceeding, the clerk of an gppellate court
must promptly send a notice of any judgment, or order efthe-eourt-to dl
parties to the proceeding.

Notes and Comments

13.1. Dutiesof Court Reportersand Recorders. Theofficial court reporter or court recorder must:

@

(b)
(©
(d)
(€

unless excused by agreement of the parties, attend court sessions and make afull record
of the proceedings-tintessexedsed-by-agreement of- the-parties;

take dl exhibits offered in evidence during a proceeding and ensurethat they are marked;
filedl exhibitswith the trid court clerk after a proceeding ends;
perform the duties prescribed by Rules 34.6 and 35; and

perform other acts relating to the reporter's or recorder's officia duties, asthe tria court
directs.

Notes and Comments
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Comment
18.1 Issuance. Thedlerk of the appelate court that rendered the judgment must issue a mandate in
accordance with the judgment and send it to the clerk of the court to whichit isdirected
parties to the proceeding when one of the following periods expires. . . . .

Notes and Comments

Comment to 2002 change:
change in subdivision 12.6.

19.1 Plenary Power of Courts of Appeals. A court of appeals plenary power over its judgment
expires:

@ 60 days after judgment if no timely filed motion to extend time or motion for rehearing is
then pending; or

(b) 30 days after the court overrules al timely filed mations for rehearing ;
and motions to extend
timeto file amotion for rehearing.

Notes and Comments

25.2. Criminal Cases.
(@ Rights to Appeal.

(@D} Of the State. The Stateis entitled to apped acourt’sorder inacrimina case as
provided by Code of Crimina Procedure article 44.01.
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2

(B)  after getting the trid court’s permission to gpped.

(ab) Perfection of appeal. Inacrimind case, gpped is perfected by timdy filing a sufficient
notice of gppedl. In a death-pendty case, however, it is unnecessary to file a notice of
3ppedl.

(bc)  Formand sufficiency of notice.

(@D} Notice must be given in writing and filed with the trid court clerk.

@ e i et it it ;

‘party’ sdesire to appeal from the judgment or other gppedlable order.

Misc. Docket No. 02-9119 Page9 of 21



3 To be sufficient to invoke the gopellate court’ s full jurisdiction, notice so must:

d) Amending the Notice. An amended notice of appedl correcting adefect or omisson in
anearlier filed notice may be filed in the appellate court a any time before the appeltant s
briefisfiled. The amended noticeissubject to being struck for cause on
the motion of any party affected by the amended notice. After the appettant-s-gppedling
party’s brief isfiled, the notice may be amended only on leave of the gppellate court and

on such terms as the court may prescribe.

(ee) Clerk'sduties. Thetrid court clerk must note on the copies of the notice of gpped the
case number and the date whenthe noticewasfiled. The clerk musgt thenimmediaidy send
one copy to the clerk of the appropriate court of gppeals and one copy of a defendant’s
notice of gpped to the State’ s attorney.

(ef)  Effect of appeal. Once the record has been filed in the appellate court, al further
proceedings inthe tria court — except as provided otherwise by law or by theserules—
will be suspended until the trid court receives the gppellate-court mandate.

Notes and Comments
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notice is not certified, the apped has not been fully perfected under subdivisor 25.2(b).
Smilaly, the State’s appeal is not fully perfected if its notice is not in compliance with
Code of Crimina Procedure 44.01. If asufficient notice of apped is not filed &fter the
appellate court dedls with the defect (see Rule 37.1), preparation of an appellate record
and representation by an appointed attorney may cease. A formr of notice of apped for
defendantsis provided in an appendix to these rules.

[Form to beincluded in Appendix:]

The State of Texas In the Court
V. of

, Defendant County, Texas
Defendant (if not represented by counsd) Counsd
Mailing address State Bar of Texas identification number:
Telephone number: Mailing address:
Fax number (if any): Telephone number:

Fax number (if any):

|, judge of thetrid court, certify in this crimina case that the defendant’ s gpped:
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G isin aplearbargain case, and the defendant has NO right of gppedl.

Judge Date Signed

26.2 Criminal Casss

@ By the Defendant. Fhe-A notice of appeal that complies with Rules 25.2(c) (1) and (2)
must befiled:

(@D} within 30 days after the day sentence isimpaosed or suspended in open court, or
after the day thetrid court enters an appedlable order; or

2 within 90 days after the day sentenceisimposed or suspended inopen court if the
defendant timdly filesamotion for new trid.

(b) By the Sate. .
Fhe-notice of apped must
be filed within 15 days after the day the trid court enters the order, ruling, or sentence to
be appealed.

Notes and Comments

29.5. Further Proceedings in Trial Court. While an apped from an interlocutory order is pending,
the tria court retains jurisdiction of the case and may make further orders, including one dissolving
the order appealed from, and if permitted by law, may proceed with atrid onthe merits. Butthe
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court must not make an order that:
@ isincons stent with any appellate court temporary order; or

(b) interfereswithor impairsthe jurisdiction of the appellate court or effectiveness of any relief
sought or that may be granted on apped.

Notes and Comments

33.1 Preservation; How Shown. . . .

Notes and Comments

34.6 Reporter’'sRecord. ...

(e Inaccuracies in the Reporter's Record.

@ Correction by Agreement. The parties may agree to correct an
inaccuracy in the reporter's record without the court
reporter's recertification.

2 Correction by Trial Court. If the parties-tisptte-whether-the

v the trid court must — after notice and hearing — sitle the dispute.
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()

©)

After doing so, the court must order the court reporter to eerform- the
reporter's record to what occurred in the trial court

, and to certify and fileinthe appellate court
a corrected reporter's record.

Correction After Hlingin Appellate Court. If the dispute arises after thereporter's
record has been filed in the appelate court, that court may submit the dispute to
thetrid court for resolution. The trid court mugt then ensure that the reporter's
record is made to conform to what occurred in the trid court.

Reporter's Record Lost or Destroyed. An gppdlant isentitled to a new trid under the
following circumstances:

@
)

©)

(4)

if the appellant has timely requested a reporter's record;

if, without the appdlant's fault, a Sgnificant exhibit or a Sgnificant portion of the
court reporter's notes and records has been logt or destroyed or — if the
proceedings were dectronicaly recorded — a significant portion of the recording
has been lost or destroyed or isinaudible;

if the lost, destroyed, or inaudible portion of the reporter's record, or the lost or
destroyed exhibit, is necessary to the gpped's resolution; and

Notes and Comments

38.2 Appellee'sBrief.

@

Form of Brief.
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@ An gppellee' s brief must conform to the requirements of sabelivison 38.1,

38.6 TimetoFileBriefs.. ..

(d) Modification of filing time. On motion complying with Rule 10.5(b), the appellate court
may extend the time for filing the-appettant-s-a brief and may postpone submisson of the
case. A motion to extend the time to file the-a brief may be filed before or after the date
the brief isdue. The court may aso, in the interests of justice, shorten the time for filing
briefs and for submission of the case.

Notes and Comments

Rule 42. Dismissal; Settlement

42.1. Voluntary Dismissal and Settlement in Civil Cases.

(@ The appellate court may dispose of an apped asfollows:

(A)  render judgment effectuating the parties agreement;
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(©)
(b) A severable portion of the proceeding may be disposed of under (a)
if it will not prejudice the remaining parties.
(© Indismissnga proceeding, the appellate court will determine
whether to withdraw any opinion it has aready issued. An agreement or motion for
dismissa cannat be conditioned on withdrawa of the opinion.

(d) Costs. Absent agreement of the parties, the court will tax costs againgt the gppellant.

Notes and Comments

46.5. Voluntary Remittitur. If acourt of gppedsreversesthetria court’ sjudgment because of alega
error tha affects only part of the damages awarded by the judgment, the affected party may —

If the remittitur is
timdy filed and the court of appeals determines that the voluntary remittitur cures the reversble
error, then the remittitur must be accepted and the trid court judgment affirmed.

Notes and Comments

RULE 47. OPINIONS, DISTRIBUTION, AND CITATION
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47.1. Written Opinions. The court of appeals mus hand down a written opinion that is as brief as
practlcable but that addresses every issueraised and necessary to final dISpOSItI on of the apped

47.2. Designating and Signing ef-Court Opinions; Participating Justices.

|

A mgority of the justices who participate in
consdering the case must determine whether the opinionwill be sgned by ajustice or will
be per curiar L The
names of the participating justices must be noted on al written opinions or orders of the
court or apand of the court.

(b) |

47.3. Publeation-Digribution of Opinions. All opinions of the courts of gppeds are open to the
public and must be made available to public reporting services, print or eectronic.
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47.5.

47.6.

47.7.

An opinion shedieHepubltsied
oyt it does any of the following:

@ edtablishesanew rule of law, dters or modifies an exiging rule, or appliesanexiding rule
to anovd fact Stuation likely to recur in future cases,

(b) involves & legd issues-of-eontindng-pubhe-thterest

(© criticizes exiding law; or

(d) resolves an gpparent conflict of authority.

Concurring and Dissenting Opinions. Only ajustice who participated inthe decisonof acase
may file or joininan opinionconcurring inor dissenting from the judgment of the court of appedls.
Any judtice on the court may file an op| nlon in connedlon with adenld of aheari ng or reheari ng

A court en banc may chan apanel sdeagnatlon of an apinion.

Unpublished Opinions. Opinions not designated for publication by the court of
appedls have no precedential vaue aneH-mustHot be cited as

adtherity by-eotnset-or by-a-court

Notes and Comments
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does not change other requirements, such as those in Pool v. Ford Motor Co., 715
S.W.2d 629, 635-636 (Tex. 1986). An opinion previoudy designated “do not publish”
has no precedential value but may be cited. The citation must include the notation, “(not
designated for publication).”

52.7. Record....

Notes and Comments

55.1 Request by Court. A brief on the merits must not be filed unless requested by the Court. With
or without granting the petition for review, the Court may request the parties to file briefs on the
merits. |
briefs.

Notes and Comments

55.2 Petitioner’'sBrief on the Merits. . . .

(e Satement of Jurisdiction. The petittor-brief must Sate, without argument, the basis of
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56.3.

68.4.

71.1.

71.2.

the Court’ s jurisdiction.

Settled Cases. If acaseis sttled by agreement of the partiesand alt  parties so move, the
Supreme Court may grant the petition if it has not aready been granted and, without hearing
argument or congdering the merits, render ajudgment to effectuate the agreement. The Supreme
Court's action may indude setting aside the judgment of the court of appeds or the trid court
without regard to the merits and remanding the case to the trid court for rendition of ajudgment
in accordance with the agreement. The Supreme Court may abate the case until thelower court’s
proceedings to effectuate the agreement are complete. [

In any event, the Supreme Court’s
order does not vacate the court of appeals opinion unless the order specificaly provides
otherwise. An agreement or motion cannot be conditioned on vacating the court of appeals
opinion.

Notes and Comments

Contents of Petition. A petition for discretionary review must be as brief as possible. 1t must
be addressed to the “Court of Crimind Appeals of Texas’ and must state the name of the party
or parties gpplying for review. The petition must contain the following items. . . .

()} ReasonsforReview—Argument. The petition must contain a direct and concise
argument, with supporting authorities, amplifyingthereasons for granting review. SeeRule
66.3. The court of gppeals opinionswill be considered withthe petition, and statements
in those opinions need not be repeated if counsal accepts them as correct.

Notes and Comments

RULE 71. DIRECT APPEALS
Direct Appeal. Casesin which the death pendty has been assessed under Code of Crimina
Procedure atide 37.071, and cases in which bail has been denied in non-capital cases under
Article |, Section11aof the Condtitution, are appeded directly to the Court of Crimina Appedls.

Record. The appdlate record should be prepared and filed in accordance with Rules 31, 32, 34,
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35 and 37, except that the record must befiled inthe Court of Crimina Appeds. I

71.3. Briefs. Briefsinadirect goped should be prepared and filed in accordance with Rule 38, except
that the brief need not contain an appendix (Rule 38.1())), and the brief ina caseinwhichthe death
pendty has been assessed may not exceed 125 pages. All briefs mugt be filed in the Court of
Crimind Appedls. Thebrief must include ashort statement of why oral argument would be helpful,
or astatement that ord argument is waived.

Notes and Comments
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