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Our opinion of January 4, 2001 iswithdrawn, and weissue this corrected opinion. Appdlant, Old
Kent Leasng Corp. f/k/a Vanguard Financid Services Corp. (“Old Kent”), brings this interlocutory,



accelerated appedl from thetrid court’s denia of a specia appearance.’ At issue iswhether Old Kent,
anlllinois resdent, has established the minimum contacts necessary to establishpersonal jurisdictioninthis
forum. For the reasons discussed beow, we find that Old Kent does not have the requisite minimum
contacts with Texas to sustain persond jurisdiction in this state. Therefore, we reverse and remand this

case with indructions for the trid court to dismiss Old Kent for lack of persond jurisdiction.
|. FACTUAL BACKGROUND

Deborah McEwan is a certified public accountant who owns and operates the accounting firm of
McEwan& Associates. Both Ms. McEwan and McEwan & Associates, appdlees/plaintiffs, areresidents
of San Jose, Cdifornia. Overnight Accounting Plus, aso an appdleg/plaintiff, isa Cdifornia corporation
whose principa place of businessis aso located in San Jose, Cdifornia

In September 1998, Ms. M cEwan began receiving information about an outsource bookkeeping
system known asthe “AccuLink Solution System,”® which was marketed by Outsource Financid, Inc.
(“OFI"), aTexas corporation. Ms. McEwan sought to learn more about the AccuLink System, and in
November 1998, attended athree-day symposum OFI conducted inDdlas, Texas. A few months later,

1 A party may pursue an interlocutory appeal from the grant or denial of a specia appearance.

See TEX. CIV. PRAC. & REM . CODE ANN. §51.014 (a)(7) (Vernon Supp. 2000).

2 It is unclear from the record what role, if any, Overnight Accounting Plus plays in this

litigation or why it is bringing suit. The pleadings contain no factual recitations explaining how Overnight
Accounting Plus is related to Ms. McEwan and/or McEwan & Associates or what involvement, if any,
Overnight Accounting Plus had in the transactions made the subject of the suit.

3 The AccuLink Solution System encompasses the hardware, software, technical and

marketing support, training and financing needed to manage accounting functions through outsourced
bookkeeping. The plan provides for the installation of computers, laser printers, and document scanners in
the offices of appellees’ clients. This allows transmission of accounting information for remote processing
of accounts receivable, accounts payable, payroll, and ledgers. The system also includes hardware and
software upgrades, training, technical and marketing support, and the avalability of customer service
technicians to answer questions about the equipment and programs.
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McEwan & Associates entered into alease agreement with Devon Equipment Leasing, Inc. (“Devon’),?
aFlorida corporation, for the lease of Acculink System equipment. McEwan & Associates and Devon
were the only parties to the lease agreement. The lease, however, identified OFl as the supplier of the
leased equipment. Under the lease agreement, Devon agreed to purchase from OFI equipment McEwan
& Associates had pre-selected and then lease that equipment to McEwan & Associates. In exchange,
McEwan & Associates agreed to pay Devon thirty-two monthly payments of gpproximately $4,000.00
each. Ms. McEwan executed a guaranty agreement, unconditionaly guaranteeing the payment and
performance of al McEwan & Associates obligations under the equipment lease.

After McEwan & A ssociates executed the equipment lease, Ms. McEwantraveledto Sugar Land,
Texas, where OFI’ s officeislocated, in order to obtain training for the Acculink System. While shewas
there, Ms. McEwan signed a “License Agreement” with OFI for McEwan & Associates use of the

Acculink System.

OnNovember 26, 1998, Ms. McEwan, on behdf of McEwan& Associates, sgnedaddivery and
acceptance receipt, cartifying that the equipment McEwan & Associates had leased fromDevonhad been
(1) ddivered, (2) inspected, (3) indaled, (4) was in good working condition, and (5) was accepted “as
satisfactory.” The next day, Devon assigned the equipment lease to OFC Capita Corp. (“OFC”), a
Georgia corporation. About nine months after this assgnment, OFC assigned the lease to Old Kent, an

[llinois resdent.

Meanwhile, McEwan & Associates began to experience problems withthe Acculink System, and
complained that: (1) some of the hardware and software promised were never ddivered; and (2) the
hardware and software received were “substandard” and wrought with “bugs,” contrary to the
representations of OFI and Devon. Despite these complaints, Old Kent inssted that McEwan &
Associates make the payments owing under the equipment lease.

4 Appellees contend that North Star Leasing and Devon are “ater-egos’ of the same

company. For simplicity only, references hereinafter to Devon will pertain to both Devon and North Star.
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InApril 2000, Ms. McEwan, McEwan & Associates, and Overnight Accounting Plus brought suit
inTexas, dleging that Devon (the origind lessor) and OFC (the first assignee), aswel asthe supplier (OFI)
and its president, Larry A. Rice, committed fraud and engaged in false, mideading or deceptive acts in
violationof the Texas Deceptive TradePractices-Consumer ProtectionAct (“DTPA”). They dsoasserted
dams for breach of contract, breach of warranty and dvil conspiracy. At the heart of ther clams are
dlegaions that Old Kent and the two previous lessors (Devon and OFC) falled to perform under the
equipment |ease agreement.

Old Kent chdlenged the trid court’s assertion of personal jurisdiction by filing a specia
appearance. See TEX. R. CIV. P. 120a(1). Thetria court denied the specia appearance, and ruled that
Old Kent was subject to the persona jurisdiction of Texas courts. In its sole point of error, Old Kent
contends that thetria court erred in finding Old Kent had the requisite minimum contacts with Texas to

farly exercise persond jurisdiction over it.
[I. STANDARD OF REVIEW

Whether a Texas court may assert personal jurisdictionover anonresident defendant isaquestion
of law subject to ade novo review. C-Loc Retention Sys., Inc. v. Hendrix, 993 SW.2d 473, 476
(Tex. App.—Houston [14th Dist.] 1999, no pet.). On apped from a specia appearance, we review al
the evidencein the record® to determine if the nonresident defendant met itsburden of negating dl possible
grounds for personal juridiction. Abacan Technical Servs. Ltd. v. Global Marine Int’l. Servs.
Corp., 994 SW.2d 839, 843 (Tex. App.—Houston [1t Dist.] 1999, no pet.) (citing Kawasaki Steel
Corp. v. Middleton, 699 SW.2d 199, 203 (Tex. 1985)).

Often, the determination whether personal jurisdiction exists involves a resolution of underlying

factud disputes. C-Loc, 993 SW.2d at 476 (dting Conner v. ContiCarriers & Terminals, Inc.,

5 The trial court determines the special appearance “on the basis of the pleadings, any

stipulations made by and between the parties, such affidavits and attachments as may be filed by the parties,
the results of discovery processes, and any oral testimony.” TEX. R. Clv. P. 120a(3).



944 S\W.2d 405, 411 (Tex. App.—Houston[14th Digt.] 1997, no writ)). We review the appropriateness
of thet resolution for factua sufficiency. 1d. (atingConner, 944 SW.2d a 411). Inreviewingadecison
forfactua suffidency, we examine dl the evidenceintherecord. 1d. (citing Conner, 944 SW.2d at411).
We may reversethetrid court’ sdecisionfor factua insufficiency wherethat decisionis*” so againg the great
weight and preponderance of the evidence as to be manifedly erroneous or unjust.” Cartlidge v.
Hernandez, 9 SW.3d 341, 346 (Tex. App.—Houston[14thDist.] 1999, no pet.) (ctingInre King's
Estate, 244 SW.2d 660, 661 (Tex. 1951); Runnells v. Firestone, 746 SW.2d 845, 849 (Tex.
App.—Houston [14th Dist.] 1998), writ denied per curiam, 760 SW.2d 240 (Tex. 1988)).

When thetrid court does not file findings of fact in a specia appearance, al questions of fact are
presumedtosupport the judgment. Gar ner v. Furmanite Australia Pty., Ltd., 966 S.W.2d 798, 802
(Tex. App.—Houston[1st Digt.] 1998, pet. denied); Wor fordv. Stamper, 801 S.W.2d 108, 109 (Tex.
1990). Although requested by Old Kent, the trid court issued no findings of fact or conclusions of law.
Therefore, we presume the tria court’ sresol utionof fact questions supportsitsjudgment. See C-Loc, 993
SW.2d at 47677 (ating Billingsley Parts & Equip., Inc. v. Vose, 881 S.W.2d 165, 168-69 (Tex.
App.—Houston [1st Dist.] 1994, writ denied); Temperature Sys., Inc. v. Bill Pepper, Inc., 854
SW.2d 669, 672 (Tex. App.—Dadlas 1993, writ dism'd by agr.)). Mindful of this presumption, we mugt
affirm the trid court’ sjudgment on any legd theory supported by the evidence. See C-Loc, 993 SW.2d
at 477 (citing Temperature Sys., 854 SW.2d at 673).

[11. PERSONAL JURISDICTION

A Texascourt may assert jurisdictionover anonresdent defendant only: (1) wherethe Texaslong-
arm statute authorizes suchexercise of jurisdiction; and (2) where suchexerciseis congstent withthe due
process guarantees embodied in both the United States and Texas Constitutions. Cartlidge v.
Hernandez, 9 SW.3d 341, 346 (Tex. App.—Houston[14th Dist.] 1999, no pet.) (citing CSR Ltd. v.
Link, 925 S.\W.2d 591, 594 (Tex. 1996) (orig. proceeding); TEX. CIV. PRAC. & REM. CODE ANN. §
17.042 (Vernon 1997)). Whether a Texas court may exercise persond jurisdiction over a nonresdent
defendant presents a question of lawv. James v. 1ll. Cent. RR. Co., 965 S.W.2d 594, 596 (Tex.



App.—Houston [1st Dist.] 1998, no pet.).

The Texas long-arm statute authorizesjurisdiction over a nonresident defendant “doing business’
inTexas. TEX. CIV. PRAC. & REM. CODE ANN. §17.042 (Vernon1997); Guardian Royal Exch.
Assur., Ltd. v. English China Clays, P.L.C., 815 SW.2d 223, 226 (Tex. 1991) (citing
Helicopter os, 466 U.S. 408, 413-14 (1984)). The Texas Civil Practice and Remedies Code
characterizes nonresident activity as“doing business’ in Texas where the nonresident:

@ contracts by mall or otherwise with a Texas resdent and ether party is to performthe
contract inwhole or in part in this sate;

2 commitsatort in whole or in part in this Sate;

3 recruits Texas residents, directly or through an intermediary located in this state, for
employment ingde or outsde this state; or

4 performs any other acts that may congtitute doing business.

TEX. CIV. PRAC. & REM. CODE ANN. § 17.042.

The long-arm gatute' s “doing business’ requirement is broad, limited only by the requirements of
federal due process guarantees. Schlobohm v. Schapiro, 784 SW.2d 355, 357 (Tex. 1990) (citing
U-Anchor Adver., Inc. v. Burt, 553 SW.2d 760, 762 (Tex. 1977)); Daimler-Benz
Aktiengesellschaft v. Olson, 21 SW.3d 707, 714 (Tex. App—Augin 2000, pet. dtricken).
Therefore, where the exercise of persond jurisdiction comports with federd due process limitations,
requirements of the Texas long-arm Satute are satisfied. Guardian, 815 SW.2d a 226 (ating
Helicopteros, 466 U.S. at 413-14).

The federal due process clause protects, among other things, aperson’ sliberty interest innot being
subject to the binding judgments of a forum with which the nonresident has established no meaningful
contacts, ties, or relations. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 47172 (1985) (citing
Int’l Shoe Co. v. Washington, 326 U.S. 310, 319 (1945)). With respect to persona jurisdiction,
federa due process mandates. (1) that the nonresident have purpossfully established “minimum contacts’
withthe forum state; and (2) that the exercise of jurisdictionover the nonresdent comport with“traditional
notions of fair play and substantid justice” CSRLtd.v. Link, 925 SW.2d 591, 594 (Tex. 1996) (orig.
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proceeding) (quoting Int’| Shoe, 326 U.S. at 316 (quoting Milliken v. Meyer, 311 U.S. 457, 463
(1940)); see Guardian, 815 SW.2d at 226 (citing Burger King, 471 U.S. a 475-76).

For issuesof persond jurisdiction, adue process andyss begins by asking whether the nonresident
defendant has purposefully established “minimum contacts’ withthe forum state. See CSR, 925 S.wW.2d
at 594. A nonresident establishes minimum contacts in Texas by purpossfully availing himself of the
privilegesand benefitsinherent in conducting businesswithin the sate. 1d. Inother words, the nonresident
must purpossfully invoke the benefits and protections afforded by the forum state's laws. Reyes v.
Marine Drilling Cos., Inc., 944 SW.2d 401, 404 (Tex. App.—Houston[14th Dist.] 1997, no writ)
(ating Burger King, 471 U.S. a 474-75; Guardian, 815 SW.2d at 226). Requiring purposeful
avalment ensuresthat the nonresident’ s connections derive fromits own purposeful conduct, and not the
unilaterd actions of the plantiff or third parties. Guardian, 815 SW.2d at 227-28 (citing
Helicopteros, 466 U.S. at 417; Wor | d-Wide Vol kswagen Corp. v. Woodson, 444. U.S. 286, 298
(1980)). Persond jurisdiction, therefore, does not emerge from the nonresident’ s random, fortuitous, or
attenuated contacts with the forum, or from another’ s acts. Id. at 226 (atingBurger King, 471 U.S. a
465; Helicopteros, 466 U.S. at 417; World-Wide, 444 U.S. a 298). Rather, the nonresident must
itsdlf take some actionor engage in some conduct creating its own “substantial connection” withthe forum
state. 1d. (ating Burger King, 471 U.S. a 474-75). |f the court concludesthat minmum contactswith
the forum state exist, the court then proceeds to eva uate those contacts inlight of five factors? to determine
if the asserti on of jurisdiction comportswithtraditiona notions of fair play and substantia justice. Antonio
v. Marino, 910 SW.2d 624, 627 (Tex. App.—Houston[14thDigt.] 1995, no writ) (citing Guar dian,
815 S.\W.2d at 228).

A defendant’s minimum contacts with the forum state can produce either general or specific

6 The five factors are: (1) the nonresident’s burden; (2) the forum state’'s interest in

adjudicating the dispute; (3) the plaintiff’s interest in obtaining convenient and effective rdief; (4) the
interstate judicial system’s interest in obtaining an efficient resolution of disputes; and (5) the States' common
interest in furthering fundamental, substantive social policies. Antonio v. Marino, 910 SW.2d 624, 627 (Tex.
App.—Houston [14th Dist.] 1995, no writ).



juridiction. CSR Ltd. v. Link, 925 SW.2d 591, 595 (Tex. 1996) (orig. proceeding). General
juridiction arises when a nonresdent defendant’s contacts are “continuous and systematic.”  1d.
Therefore, generd jurisdictionalowsthe forum state to exercise personal jurisdiction over the nonresident
defendant, even if the cause of action did not arise from or relate to the nonresident’s contacts with the
state. 1d. Specific jurisdiction emerges where the dleged liability “arises from or is rdated to” the
nonresident’s activity or contacts within the forum state. 1d. A single contact with Texas, of substantial
qudity and nature, may be sufficient to establishspecific jurisdiction when the cause of action arises from
that contact. Mem'’l Hosp. Sys. v. Fisher Ins. Agency, Inc., 835 SW.2d 645, 650 (Tex.
App.—Houston[14th Dist.] 1992, nowrit). Here, appelleesconcedethat Old Kent’ scontactswith Texas
do not give rise to generd jurisdiction. Therefore, weturn our attention to the specificjurisdiction anadlysis.

Specific jurisdiction exigts where the injury to the plaintiff arises out of the minimum contacts with
the forum state. Guardian, 815 S.W.2d at 230. Specific jurisdiction may arise without the nonresident
defendant setting foot uponthe forum state’ s soil or may arise from the commission of asingle act directed
at theforum. See Burger King, 471 U.S. at 475—-76. Although not aseparate component, foreseeability
is an important congderation in determining whether anonresdent’s ties to a forum create a* substantia
connection.” C-LocRetention Sys., Inc. v Hendrix, 993S.W.2d473,477—78 (Tex. App.—Houston
[14th Digt.] 1999, no pet.). The nonresident must reasonably anticipate being haled into a Texas court to
answer foritsinjurious actions. Cartlidge v. Hernandez, 9 SW.3d 341, 348 (Tex. App.—Houston
[14th Dist.] 1999, no pet.). In conducting a specific jurisdiction analysis, we focus on the relationship
among the defendant, the state of Texas, and thelitigation. Schlobohmv. Schapiro, 784 S.\W.2d 355,
357 (Tex. 1990) (ating Helicopteros Nacionales de Colombia v. Hall, 466 U.S. 408, 414 n.8
(1984)). We consder whether gppellees /plaintiffs clamsarosefrom or relateto the contects, if any, Old
Kent had with Texas and whether such contacts were directed at Texas. See Guardian Royal Exch.
Assurance, Ltd. v. English China Clays, P.L.C., 815 SW.2d 223, 227-28 (Tex. 1991).

Old Kent's Contactswith Texas

Appdleescontend the Texaslong-armstatute permitsjurisdiction over Old Kent because: (1) when



Old Kent accepted assgnment of the lease, it became obligated to perform from Texas, i.e., to provide
Texas-based equipment and services, and (2) Old Kent contracted with the supplier, a Texas resdent.
Specificdly, appdlees argue that Old Kent meetsthe “doing businessin Texas’ requirement because: (1)
the lease Devonassgned to Old Kent promises the ddlivery of Texas goods, services, and warranties, (2)
when Old Kent became the assignee of the lease, it became obligated to provide those Texas goods and
sarvices, and (3) the lease, and therefore Old Kent, are inextricably intertwined in the “Texas business
transaction.”

Because appd lees pled auffident dlegeations to bring Old Kent withinreach of the Texaslong-arm
Statute, we review the record to determine whether Old Kent hasnegated dl basesof persond jurisdiction.”
See M.G.M. Grand Hotel, Inc. v. Castro, 8 S.W.3d403,408 n.2 (Tex. App.—Corpus Christi 1999,
no pet.); Nat’| Indus. Sand Ass'n v. Gibson, 897 S\W.2d 769, 772 (Tex. 1995) (orig. proceeding).
For the reasons explained below, we find Old Kent met its burden and established that it is not subject to

the jurisdiction of Texas courts.

At the outset, we note that we find no support in the record for appellees contention that the
equipment lease requires Old Kent to provide Texas-based goods and services. No provison of thelease
requires anything to be provided specifically fromthe state of Texas. While the address of the supplier of
the AccuLink System equipment (OFI) isin Texas, the lease does not require the equipment to be made
in Texas or shipped from Texas. Appdlees point to nothing in the lease, other than supplier’s Texas
location, to support suchaninterpretation. The merefact that the supplier (OFI) hasa Texas address does
not mean the contract called for any goods to be produced in or shipped from Texas.

Similarly, despite appellees contentions, the equipment lease does not provide that the servicing
of, or traning for, the Acculink Systemmusgt be provided inor from Texas. Whilethelease schedule makes

! “Without jurisdictional alegations by the plaintiff that the defendant has committed any act
in Texas, the defendant can meet its burden of negating all potential bases of jurisdiction by presenting
evidence that it is a nonresident.” Hotel Partners v. KPMG Peat Marwick, 847 SW.2d 630, 634 (Tex.
App—Dalas 1993, writ denied) (citing Sskind v. Villa Found. for Educ., Inc., 642 S\W.2d 434, 438 (Tex.
1982); Seve Tyrell Prods., Inc. v. Ray, 674 SW.2d 430, 436 (Tex. App.—Austin 1984, no writ)).
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referenceto “on gtetraining” for the software, the “ ongite” locationof the lessee (McEwan & Associates)
iS not in Texas, rather, its place of business, where any “on Site”’ training would necessarily occur, isin
Cdifornia. Although the schedule dso makes reference to an “off Ste’ training program, it does not
indicate where the “ off dte” training was to occur, nor does the lease otherwise require “ off Ste’ training
in Texas. Therefore, aplainreading of the lease does not support the notion that the equipment financed

under the lease, or services to which the lease schedule refers, are necessarily “ Texas-based.”

Even if the lease required the equipment or servicesto have come from Texas, nothingin the lease
indicatesthat it wasthe duty of the lessor (Devon) or subsequent assignees (induding Old Kent) to supply
any equipment or services related to the Acculink System.  Under the equipment lease, the lessor is
obligated to provide the financing for purchase of the equipment; it is not obligated to supply the
equipment or services® Indeed, the terms of the lease provide that it is solely the responsibility of the
supplier (OF), and not the lessor or a subsequent assignee to whom the lessee (McEwan & Associates)

isto look for the provison of both services and equipment. Specificaly, the lease provides:

Lessee [McEwan & Associates| agrees that if Lease Payments indude the cost of
Equipment maintenance and/or service from athird party provider (“Provider”), Lessor
shall not be required to perform any of the Provider’s obligations with
respect to the provision of such maintenance and/or service and Lessee will
look solely to Provider for performance of such obligations and Lessee's
obligation to make L ease Payments shdl remain unconditiond.®

8 Appellees point to the schedule’s reference to equipment installation and training as creating

a “continuous’ duty for the lessor to provide these items. In making this argument, appellees rely on the
following lease provision:

In the event of a conflict between the language of this Lease and any Schedule, the language
of such Schedule shall prevail with respect to the transaction governed by such Schedule.

To the extent the language of the schedule is inconsistent with the remainder of the lease, the schedule
prevails. However, the schedule expressly provides that the actual terms of the schedule are “subject to all
conditions and provisions set forth” in the lease.

o Emphasis added.
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Thus, appellees argument that the lessor (Devon) and a subsequent assignee (Old Kent) had aduty to

supply goods and services, from Texas or otherwise, is belied by the express terms of the lease.

Nevertheless, McEwan & Associates aleges that Old Kent became contractualy obligated to
providedl of the goods and services described in the equipment lease when it took the assignment of the
equipment lease® The lease provides that the lessor’ s only obligation to McEwan & Associates wasto
purchase pre-sel ected eguipment from the supplier and to lease that equipment to McEwan & Associates.
At thetime OFC assigned the leaseto Old Kent, this obligation had been satisfied inthat the origina lessor
(Devon) had provided, and McEwan & Associates had accepted, the equipment as satifactory. The
supplier's agreement to provide services to McEwan & Associatesisindependent of the lessor’ s duty to

purchase and finance the equipment. The lease itsdf makes this arrangement abundantly clear.
Furthermore, under the express terms of the parties agreement, any defects in the equipment or

deficiencies in services were the respongbility of the supplier (OFI), not the lessor or its assignee.
Consequently, at the time Old Kent entered thepicture, itsonly role wasto accept the lease paymentsfrom

McEwan & Associates, whose obligation to make lease payments was “ unconditiond.”

Even if the lessor’ s duties had not beenfulfilled at the time OFC assigned the leaseto Old Kent, the
lease clearly contemplated future assignments and specificaly provided that assignees would have “none
of Lessor’ sobligations (unless such obligations areexpresdy assumed inwriting by suchnew owner).” The

relevant lease provison dates.

LESSORMAY, WITHOUT NOTICE, SELL, TRANSFER, ASSIGN ORASSIGN AS
COLLATERAL ITS INTEREST IN THIS LEASE, THE EQUIPMENT, OR ANY
LEASEPAYMENTSOR OTHER SUMS DUE HEREUNDER. If Lessor makesany such
assignment or transfer, the new owner will have all of Lessor’ srightsand benefits

10 Appellees petition states:

[Plart of plaintiffs causes of action against Old Kent Leasing arises from
and relates to Old Kent Leasing's contacts with Texas, by its acceptance
of the role of Lessor to the Lease that requires it to provide to plaintiffs
Texas goods and services; and by its failure to provide these goods and
services.
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but none of Lessor’s obligations (unless such obligations are expressly
assumed in writing by such new owner). The rights of the new owner will not be
subject to any claims, defenses, or set-offs that Lessee may have against Lessor.

Nothing in the record suggests Old Kent assumed any respongbilities, much less greater repongbilities
than those of its assignor, OFC. See Capitan Enters., Inc. v. Jackson, 903 SW.2d 772, 775 (Tex.
App.—E! Paso 1994, writ denied) (* Generdly, a party assuming contractud ligbility isliable to the same
extent as the party from whom it assumed the contract.”) (ating Schultz v. Weaver, 780 SW.2d 323,
325 (Tex. App.—Austin 1989, no writ)). Thus, we canonly concludethat Old Kent had no obligationto

provide equipment or services to appellees, in Texas or otherwise.

Fndly, appellees argue the equipment lease and, therefore, Old Kent, asassignee, are “inextricably
intertwined” with the “Texas business transaction.” McEwan & Associates contends that the lease was
a"“necessary part of the business transaction” put together by the Texas supplier (OFI). While there is
some connection between the forum and the business transaction at issue here, that link isinsufficient to
subject Old Kent to the jurisdiction of Texas courts. Courts in this state have long rejected the notionthat
any link to Texasinabusnesstransactionis sufficient to subject itsparticipantsto the jurisdictionof Texas
courts. See, e.g., TeleVentures, Inc. v. Int'l| Game Tech., 12 SW.3d 900, 90809 (Tex.
App—Austin 2000, pet. denied) (finding that merely contracting witha Texas corporation does not satisfy
the minimum-contacts requirement); Magnolia Gas Co. v. Knight Equip. & Mfg. Corp., 994
SW.2d 684, 691-92 (Tex. App.—San Antonio 1998, no pet.) (dating that neither contracting with a
Texas corporation nor the partiad performance of a contract in Texas is sufficient to establish persond
jurisdiction).

The transactionat issue hereinvolveda Cdifornia financelessee (McEwan & Associates), aForida
finance lessor (Devon), and a Texas supplier (OF1). The lease makes reference to the Texas supplier as
the provider of the Acculink Systemand as the one to whomthe lessee (McEwan & Associates) mustiook
for receipt and performance of the system. Old Kent is an llinois resident and the second assignee of this
equipment lease, with no obligation to do anything except receive the benefits assgned to it. Moreover,
it was McEwan & Associates, not Old Kent, who executed alicensing agreement with the Texassupplier.
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The only partiesto the equipment leasewere McEwan & Associates, aslessee, and Devon, aslessor. The
Texassupplier did not Sgn the equipment lease and was not aparty to that agreement. Evenif the supplier
(OFI) had beenaparty to the lease agreement, that fact, alone, would not provide a basis for jurisdiction.
See Magnolia, 994 SW.2d at 691 (“[M]erdly contracting witha Texas corporationdoes not satisfy the
minimum contacts requirement.”). Similarly, partia performance of a contract in Texasis “not the sine
gua non of persond jurisdiction.” 1d. at 692; U-Anchor Adver., Inc. v. Burt, 553 SW.2d 760,
762—63 (Tex. 1977) (finding no personal jurisdictioneventhough plaintiffs cause of actionwas connected
with contractua obligations that were partidly performable inTexas). Thus, evenif the origina lessor hed
contracted with the Texas supplier, those contacts could not be attributed to Old Kent nor would they be
sufficient, standing alone, to confer jurisdiction.

In short, the Texas supplier made no assgnment to Old Kent and Old Kent took nothing by
assgnment from the Texas supplier. Appelees may not atribute to Old Kent their own, or the origina
lessor’ s connections with Texas, in order to make the requisite showing under the Texaslong-arm statute.
See Guardian Royal Exch. Assur., Ltd. v. English China Clays, P.L.C., 815 SW.2d 223,
227-28 (Tex. 1991) (cting Helicopteros, 466 U.S. at 417; World-Wide Volkswagen Corp. v.
Woodson, 444. U.S. 286, 298 (1980) (holding that a court will not attribute the conduct of another to
anonresident in order to establish persona jurisdiction)). Whatever contacts the origind lessor (Devon),
its fird assgnee (OFC), and the supplier (OFI) might have had in, or with, the state of Texas, those
contacts do not operate to create “ minimum contacts’ between Old Kent and this jurisdiction.

The exercise of personal jurisdictionis proper when the contacts proximately result fromactions of
the nonresident defendant which create a substantial connection with the forum state. Guardian, 815
SW.2d at 226. The substantial connection between the nonresident defendant and the forum state,
necessary for a finding of minimum contacts, must derive from action or conduct of the nonresident,
purposefully directed towardtheforumstate. Id. Thisrequirement that adefendant purposefully avail itself
of the privilege of conducting activitieswithin the forum state, thus invoking the benefits and protections of
its laws, ensuresthat a defendant will not be haled into ajurisdictionsoldy as aresult of random, fortuitous,
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or attenuated contacts, or the unilatera activity of another party or a third person. Burger King v.
Rudzewicz, 471 U.S. 462, 475 (1985); Garner v. Furmanite Australia Party, Ltd., 966 SW.2d
798, 803 (Tex. App.—Houston [1st Dist.] 1998, pet. denied). Thereis nothing in this record to suggest
that Old Kent availed itsdf of the privilege of conducting businessin Texasor that it could have reasonably
anticipated being hded into a Texas court based onitsacceptanceof the assgnment of the equipment lease.

Although it is apparent from the record that appellees and others with whom they transacted
business conducted various activitiesin Texas, thereisno conduct by Old Kent in Texas, and no purposeful
actions on Old Kent's part to constitute minimum contacts in thisforum. We hold that Old Kent did not
conduct purposeful activities in Texas in its dedings with appellees.** We further hold that Old Kent
negated dl possible grounds uponwhichthe court’ s personal jurisdictionwasbased. Accordingly, wefind
thetrial court erred in overruling Old Kent’s specid appearance.

[11. CONCLUSION

We sugain Old Kent's single issue presented for our review, reversethe order denying Old Kent's
specia appearance, and remand this case with ingructions to dismiss the daims againg Old Kent for lack
of persond jurisdiction.

IS Kem Thompson Frost
Judtice

Judgment rendered and Corrected Opinion filed January 18, 2001.

u Having determined that Old Kent had insufficient minimum contacts with Texas to be subject

to the jurisdiction of the lower court, we do not reach the “fair play and substantial justice” component of the
due process andysis. See Guardian, 815 SW.2d at 231; TeleVentures, Inc. v. Int'| Game Tech., 12
S.W.3d 900, 912 n.13 (Tex. App.—Austin 2000, pet. denied).
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Pand congists of Justices Y ates, Frost, and Lee*?
Publish — TEX. R. APP. P. 47.3(b).

12 Senior Justice Norman Lee sitting by assignment.
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