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OPINION

Robert Leppke (“Leppke”), appdlant, seeks relief froman adverse judgment infavor of Cokinos,
Bosen& Young (“CBY”), appdlee. Infive points of error, Leppke contends that the trid court erredin
finding im persondly lidble for attorneys fees incurred by CBY in the representation of Leppke's

businesses. We disagree.

In May of 1988, Cokinos, apartner withthe law firmof Margraves, Kennerly & Schueler, began
providing legd servicesto Leppke. Anengagement letter dated May 10, 1988, from Cokinosto Leppke,
provided: “We are pleased that you have selected our Firm to represent you in connection with the



corporate business and litigation legd matters of your Company.” The letter went on to explain the fee
arrangement betweenthe parties, “Y ouwill be billed onamonthly basis for servicesrendered. Each billing
will set forth our lega fees and the cogts, disbursements and expenses incurred on your behdf during the
period. Under the Firm’sfee structure, the hourly rates for attorney time may vary by attorney, and the
hourly fees charged for particular attorneys are avalable upon request.” Cokinos later Ieft Margraves,
Kennerly & Schuder and formed CBY .

In 1994, CBY withdrew from any representationof Leppke and hisbusinesses. This withdrawa
of representation resulted from an outstanding balance of gpproximately $83,000.00 in unpaid lega fees.

In January of 1995, CBY filed a suit on sworn account againg Leppke seeking to recover the
liquidated sum of $83,269.00. This sum was later reduced by supplementa petition to $83,248.71.
L eppke responded by filing a verified denid of the account, asserting that the amount owing was not fair,
reasonable, or just. By supplementd petition, CBY later asserted the dternate theory of quantum meruit.
Leppkeinhisorigind answer did not raise the defense of capacity. From the discovery initidly filed inthe
case, it appears that Leppke' s sole defense focused on the reasonableness of the fees. Leppke initidly
responded to certain requests for admissonpropounded by CBY withthe following assertion: “ Defendant
admits he hired Plaintiff. He does not admit that he agreed to be overcharged or under represented.”

Two years after litigation had commenced between CBY and Leppke, Leppke retained new
counsd, and it appears adifferent trid strategy developed. Leppke filed an amended answer asserting for
the firgt time the defense of capacity. 1n essence, Leppke dleged that he could not be individudly ligble
for the legal feesincurred by CBY , because he was merely acting as a representative of the corporation
ProMaxima when he hired CBY. Additiondly, Leppke sought leave to amend his earlier responses to
CBY’s requests for admissons. The tria court permitted the amendment, and Leppke denied certain
admissions that he responded to earlier. The case then proceeded to a bench tridl.

Therecord at tria isreplete withdlegations that L eppke assumed persona licbilityfor thelegd fees
incurred by CBY initsrepresentationof ProMaxima. Beginning withthe engagement letter of 1988, CBY
contends that this letter evidences alegd relationship between Leppke and Cokinos. The letter opens,



“[w]e are pleased that you have selected our Firm to represent you in connection with the corporate
business and litigation legd matters of your Company.” CBY then points to documents that indicate an
acceptance of this persond liability.

Ignoring for the moment Leppke's initid responses to CBY'’'s request for admissions, which
Leppke contends should not be considered as evidence in this case, Leppke responded to interrogatory
number seven, propounded by CBY , asfollows. “Defendant contends he has paid reasonable atorneys
feesfor the services he was given. He bdieves he was overcharged on the above cases” Thereference
to the “above cases’ isaligt of casesin whichProMaxima received legd servicesfrom CBY. Further, in
interrogatory number nine, Leppkeisasked to describe any complaints concerning CBY'’ s lega services.
L eppke responded: “ Defendant believes he was overcharged for the types of clams he assgned Plaintiff
and for the method in which they were handled.”

In addition to the written evidence presented at trid reflecting Leppke' s personad liability for
CBY '’ slegd fees, Cokinostedtified that L eppke on more than one occasion promised to pay CBY’slegd

fees.
Q. Has Mr. Leppke made any offersto pay that?

A. Periodicdly, yes, up until mediation.

*k*k*%k

A. Up until the mediation, he made, you know, offers to settle for amounts - - different
amounts and never once really questioning work that we did and he aways promised me
that he would pay me and even asthe hills mounted, he would dways promise that he
would pay me. And after themediation, | haven’t spoken with him. He got anew lawyer,
and things changed a little bit.

Q. But he made promises to you that it would be paid, up until mediation?

A. Absolutdly.



*k*k*%x

Q. And did you tell Bob Leppke that inthe last 30 days before the trial deate, that alarge

amount of fees was accruing?

A. | dwaystold him that - - yes. | mean, I'd cal him up and say, “You got to get me
paid. You got to get mepaid.” And he sad, “Don’'t worry. I'll get you taken care of.

Don't worry.”

*k k%

Q. Why did you send the letter marked as Plaintiff’s 97

A. We were behind about $9,000 in payments from Bob and my partners were kind of
onmeto get paid and so | sent Bob a letter endlosing copies of the invoices which are
invoices that are al addressed ProMaxima, Inc., atentionBob Leppke. And therearea
number of invoices which show the outstanding balance.

Q. Didyou tak to him after that?

A. Yeah. | cdled him shortly after | sent the letter and then | - - | wrote a note to my
partner and my noteto my partner - - B.K. B isinitidsfor Brian Bosen. Said, “Spoke
to Bob and payment forthcoming.” And I initided it G.M.C., which is my initids and |
sent this down to Brian to let him know I'm trying to get this taken care of .

Leppke, however, denied any promise to be persondly ligble for CBY’slegd fees.

Q. Mr. Leppke, did you ever agree with anyone to be responsible for the debts of a
corporation known as U.S. Fitness?

A. No.

Q. Mr. Leppke, did you ever agree with anyone to be individudly responsible for the
debts of ProMaxima Corporation?



A. No.

Inthe end, the trid court found that “Leppkeretained CBY to providelegd services, that L eppke
retained CBY in hisindividua capacity for the purpose of recaiving legd advice and service individudly,
that Leppke agreed to pay for the services, and that services provided by CBY to any of Leppke's
businesseswerefor Leppke’ s benefit, on hisbehdf and for whichLeppke agreed to pay thefee.” Thetrid
court then concluded that “Leppke breached his express agreement with CBY to pay for legd services
rendered,” and awarded CBY $20,000.00 for suchbreachand $7,000.00inattorney’ sfees. Both Leppke
and CBY filed notices of appedl.

Leppke assarts that the trid court erred: 1) in finding himindividualy ligble inabsence of awriting
that satisfies the Statute of Frauds; 2) in finding that CBY was prejudiced by his amended answer; 3) in
relying uponresponsesto requests for admissons that were later amended withleave of court; 4) in finding
Leppke individudly lidble with no evidence, or in the dternative, insufficient evidence to support the
judgment; and 5) in entering judgment on CBY’s dterndive clam for quantum meruit where neither
pleadings, nor evidence, supported the clam. CBY’s cross apped asserts that the trid court erred in
rendering judgment in the amount of $20,000.00 instead of $83,248.71.

Standard of Review

“We review the trid court’s findings of fact by the same standards we use to review a jury’s
findings” Marsh v. Marsh, 949 SW.2d 734, 739 (Tex. App.—Houston[14th Dist.] 1997, no pet.);
Zieben v. Platt, 786 SW.2d 797, 799 (Tex. App.—Houston [14th Dist.] 1990, no writ). When
reviewing a “no evidence’ or legd sufficiency chdlenge, we apply a two prong test. Sterner v.
Marathon Oil Co., 767 S\W.2d 686, 690 (Tex. 1989); Marsh, 949 SW.2d at 739; Schwartz v.
Pinnacle Communications, 944 SW.2d 427, 432 (Tex. App.—Houston[14 thDist.] 1997, no pet.).
Firgt, we examine the record for any evidencethat supports the chalengedfinding, disregarding dl contrary
evidence. Marsh, 949 SW.2d at 739; Zieben, 786 S.W.2d at 690. Second, if thereisno evidenceto
support the chalenged finding, we examine the entire record to determine if the contrary proposition is
established as amatter of law. Marsh, 949 SW.2d at 739; Schwartz, 944 SW.2d at 432.



In afactua sufficiency point of error, dl of the evidence will be consdered and the finding will be
set agde only if the evidence is so weak, or the finding o againgt the great weight and preponderance of
the evidence that it is dearly wrong and unjust. Cain v. Bain, 709 SW.2d 175, 176 (Tex. 1986);
Marsh, 949 SW.2d at 739; Zieben , 786 SW.2d at 799.

“Our standard of review of the trid court’s legd condudons is to determine their correctness.”
Marsh, 949 SW.2d a 739; Zieben, 786 SW.2d at 799, 801-02. Upholding conclusions of law on
apped if the judgment can be sustained on any legd theory supported by the evidence. Marsh, 949
Sw.2d at 739.

Pointsof Error 1, 3,4and 5

In Leppke' sfirg, third and fourthpoints of error, Leppke assertsthat the tria court erred infinding
him individudly liable. Specificaly, point of error one argues that Leppke s aleged ora promise to pay
CBY'’slegd fees, condtituted a promiseto pay the debt of another, and fails to comply with the Statute of
Frauds. Point of error four assarts that the trid court erred in finding that Leppke retained CBY in his
individud capacity. Both points of error, one and four, necessarily require us to examine the evidence
considered by thetria court, including that evidence contested in Leppke s third point of error. In point
of error three, Leppke argues that the trid court improperly considered responses to requests for

admissons that were later amended with leave of court.

Beginning with Leppke’ s third point of error, the trid court did not err in consdering his initid
responses to requests for admissions that were later amended. “Admissions by a party which have been
abandoned may be used in evidence as an admisson againg interest, but they are not conclusive againgt
the pleader.” Valadez v. Barrera, 647 SW.2d 377, 382 (Tex. App.—San Antonio 1983, no writ).
This abandoned admission remains a statement serioudy made. 1d. at 382. If the abandoned pleadingis
inconggent with the party’s present position at trid, then the abandoned pleading is admissble and
receivable into evidenceasan admisson. Westchester Fire Ins. Co. v. Lowe, 888 SW.2d 243, 250
(Tex. App—Beaumont 1994, no writ).

Weconcludethat L eppke’ sinitia responsesto requests for admissons propounded by CBY were
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inconsgtent with his posdition at trid. In response to requests for admissions one through nine, Leppke
responded: “ Defendant admitshe hired Plantiff. He does not admit that he agreed to be overcharged and
under represented.” The language used by Leppke clearly and unequivocaly reflectsthat Leppke wasthe
person being charged and represented by CBY. This postion is contrary to Leppke's pogtion at trid,
where he asserts he merely acted as a representative of ProMaximain retaining CBY, and never sought
representation from CBY in his individud capacity. Accordingly, we overrule Leppke's third point of

error.

Moreover, examining the record initsentirety, there is both legdly and factudly sufficent evidence
to support the trid court’ s finding that Leppke retained CBY in hisindividua capacity for the purpose of
recaiving legd services. Adde from the 1988 engagement letter reflecting an atorney client relationship
betweenL empkeand Cokinos, and Leppke sinitia responsesto CBY '’ srequestsfor admissions, Cokinos
testified & trid:

Q. Now, I've seen different company names. Promaxima, U.S. Fitness. | guessit was
redlly those two names. What was your understanding of Bob's involvement with those
companies?

A. Bob's pogition was those are just vehidlesthat he did busnessthrough. Hewas - - he
wasthe guy in charge. Hewasn't - - in fact, he said he wasn't president of ProMaxima,
that somebody dse was, because U.S. Fitness had filed bankruptcy and they had
trandferred dl the assets to ProMaxima and they were doing business. | wasn't involved
inthat. It was another bankruptcy lawyer.

But when | started questioning him about, you know, who's in charge, it was
aways, “I’'min charge. Youreportto me. Thisismy - - theseare my activities. These
aremy dedlings,” you know, “Y oudon’t worry about anybody but talking to me because
it smy business, and | want you to handleiit.”

Clearly, more than a scintilla of evidence of probative force supports the triad court’ s finding that Leppke
retained CBY in his individud capacity. Accordingly, we must rgect a*“no evidence® chalenge to that
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finding. Schwartz, 944 SW.2d at 432. With regard to Leppke's factud insufficiency chdlenge, we
recognize that Leppke tedtified that he never hired CBY in his individua capacity. Furthermore, the
testimony at trid indicates that ProMaxima's name appeared on a mgority of the invoices evidencing
CBY’sclam for legd feesagaing Leppke. This evidence, however, falsto establishthat the trid court’s
finding is“so againgt the great weight and preponderance of the evidence that it is clearly wrong and
unjust.” Zieben v. Platt, 786 SW.2d 797, 799 (Tex. App.—Houston [14th Digt.] 1990, no writ).

Accordingly, we overrule Leppke s fourth point of error.

Having determined that the evidence supportsthe trid court’ s finding that Leppke retained CBY
inhisindividua capacity, wenext address Leppke' s contentionthat the Statute of Frauds prevents holding
Leppke individudly lidble,

Leppke, in hisfirg point of error, assertsthat any ora promise he madeto CBY, in hisindividua
capacity, to pay the debt of ProMaxima, is unenforcegble under the Statute of Frauds. Specificaly,
L eppke contends that the Statute of Frauds renders unenforceable any promise by one person to answer
for the debt of another unless the agreement is in writing and is Signed by the person charged with the
promise. TEX. BUS. & COM. CODE ANN. 8§ 26.01(b)(2) (Vernon 1987). The parties agree that no
writing, Signed by Leppke, exigs that reflects Leppke' s ora promise to pay CBY’'s legd fees. CBY,
however, asserts that the “main purpose doctrine” is gpplicable to remove L eppke’ sora promisefromthe
reach of the Statute of Frauds. “To take the ora promise out of the Statute, the promisor must be
bargaining for a consderation that is beneficid to him and condtitutes his primary object.” Ludlow v.
DeBerry, 959 SW.2d 265, 274 (Tex. App.—Houston [14 th Dist.] 1998, no pet.).

In goplying the main purpose doctrine, courts must make the following inquiries. 1) did the
promisor intend to accept primary responsibilityto pay the debt; 2) wasthere considerationfor the promise
to pay; and 3) is the consideration for the promise to pay the sort of consideration to take the promiseto
pay out of the Statute of Frauds. Haas Drilling Co. v. First National Bank, 456 S.W.2d 886, 890
(Tex. 1970); Ludlow, 959 SW.2d at 274. Condderation is sufficient to take a promise to pay the debt
of another out of the Statute of Frauds when: 1) as part of the consideration, a benefit accrues to the



promisor persondly; and 2) obtaining this benefit was the main purpose of the promisor to make the

promise. Haas Drilling Co., 456 SW.2d at 891; Ludlow, 959 SW.2d at 274.

Leppke asserts that because he dlegedly made this promise to pay as a representative of
ProMaxima, no benefit can accrue to m persondly unlessCBY piercesthe corporate vel. Wedisagree.

[W]here the stockholders and directors are the moving force in the corporation, and their main
purpose was to subserve their own purpose and promote ther financia gain, anoral promise made by one
of this class can be categorized as original and not within the statute’” Ludlow, 959 SW.2d at 274
(quoting Dyer v. A-1 Automotive, Inc., 743 SW.2d 685, 687 (Tex. App.—El Paso 1987, no writ)).
“The amount of stock owned, controlled, and persona benefit are cogent considerations in arriving a the
factual concept of main purpose.” Dyer, 743 SW.2d at 687. Additiondly, the Fifth Circuit, applying
Texas law, determined that the main purpose doctrine gpplied to facts Smilar to the present case.

In Pravel, Wilson & Matthews v. Voss, alaw firm provided legd services to V&S Ice
Machine Company at the request of a stockholder. 471 F.2d 1186, 1187 (5th Cir. 1973). Thelaw firm,
upon being ingtructed thet this stockholder would not pay for their services, contacted the president of the
corporation, who they were told made al the corporation’sdecisons. Id. at 1188. During the course of
the law firm’ srepresentationof V& S |ce Machine Company, the president of the corporation stated, “thet
he was willing to spend as much as twenty-five thousand dollars in attorneys fees because he expected
that the litigation would yield a‘return’ of severd hundred thousand dollars to him.” 1d. Moreover, the
president of the corporation told one of the attorneys representing the corporation “that he would ‘take
cae of thefee” 1d. Ladly, when the law firm informed the presdent of the corporation that they were
looking to him persondly for payment, the presdent did not contest his persond lighility. 1d. The court
inVoss found that “the record compels the conclusion that the promisor could have been acting only to
protect his persond interests.” Id. at 1189. Wefind the record in our case no less compelling.

From the evidence we previoudy examined, an oral promise by Leppke to pay the legal fees
incurred by CBY clearly existed. Thequestion we must determineiswhether the evidence et tria supports
thetrid court’ sfinding that “services provided by CBY to any of Leppke’ sbusinesseswerefor Leppke's



benefit . ...” Wefind that it does.

Leppke' s initid response to CBY'’ s requests for admissons reflects that he was the one “under
represented” and “ overcharged” by CBY. Thelogicd inferenceto draw from thisresponseisthet thelegd
services provided by CBY were for Leppke's, not ProMaxima's, benefit. Thisis supported by the fact
that Leppke owns 100% of ProMaxima, and testified at trial that he agreed to settle a case in which
ProMaxima was involved for $20,000.00 because he “needed the money - a bunch of money to - or
ProMaxima needed a bunch of money.” The record establishes that Leppke was the moving force in
ProMaxima, and his main purpose wasto subserve his own purpose and promote hisfinancia gain. See
Ludiow v. DeBerry, 959 SW.2d 265, 274 (Tex. App.—Houston [14th Dist.] 1998, no pet.).
Leppke's ora promise to pay CBY’s lega fees does not fall within the Statute of Frauds. See id.
Accordingly, we overrule Leppke sfirgt point of error. Moreover, having determined that the triad court
did not err in finding Leppke individudly liable for the legd feesincurred by CBY as aresult of Leppke's
breachof an express agreement to pay for the servicesCBY provided, we need not address L eppke’ sfifth
point of error, that the trid court erred in finding Leppke individudly liable under the dternate theory of

Quantum meruit.

Point of Error 2

In Leppke' ssecond point of error, he dleges that the trid court erred in finding that his amended
answer prgjudiced CBY. Whilethetrid court did make thisfinding in its finding of fact and conclusons
of law, Leppke presented no evidence on how he had been harmed by thisfinding. Theissue of cgpacity,
or Leppke' sindividud lidhility for the legd fees, was clearly tried to the bench. Both sides put on evidence,
that elther supported a finding of individud lidbility for the legd feesincurred, or did not support such a
finding. Leppke hasfaled to demondrate that he suffered any harm as aresult of the trid court’ sfinding
that his amended answer prgjudiced CBY. We, therefore, overrule Leppke' s second point of error.

CBY’s Cross Appeal

On cross appeal, CBY asserts that the trid court erred in rendering judgment for CBY in the
amount of $20,000, inlight of the aleged “ uncontroverted” evidenceestablishingthe amount of unpaid lega

10



feesto be $83,248.71 as amatter of law. We disagree.

Thetrid court concluded that Leppke breached his express agreement withCBY to pay for legd
sarvices rendered, and as a result of this breach, CBY should recover the sum of $20,000.00. These
conclusons were drawn fromthetria court’ sfinding that the damagesfor Leppke' s breach of contract and

CBY'’ s suit on sworn account were $20,000.00.

To support a prima facie case in a st on a sworn account the movant must drictly follow the
provisons outlined in Rule 185 of the Texas Rulesof Civil Procedure. Power sv. Adams, 2 S.W.3d 496,
498 (Tex. App.—Houston [14th Dist.] 1999, no pet.); Andrews v. East Texas Med. Ctr.-Athens,
885 S.W.2d 264, 267 (Tex. App—Tyler 1994, no writ). Under Rule 185, a plaintiff’s petition must
contain: 1) a systemdtic, itemized statement of the goods or services sold; 2) dl offsets made to the
account; and 3) an affidavit dating the clam is within the affiant’ s persond knowledge, and that the claim
isjust and true. TEX. R. CIV. P. 185; Powers, 2 SW.3d at 498; Andrews, 885 SW.2d at 267.

The defendant inresponse, canfileawritten denid supported by an affidavit denying the account.
Powers, 2 SW.3d at 498; Andrews, 885 SW.2d at 267. “Where adefendant files a sworn denia of
the plantiff’s account in the form required by rule 185, the evidentiary effect of the itemized account is
destroyed and the plaintiff isforced to put onproof of itsclam.” Powers, 2 S\W.3d at 498; Livingston
Ford Mercury, Inc. v. Haley, 997 SW.2d 425, 430 (Tex. App.—Beaumont 1999, no pet.).

CBY utilized the procedura advantages of Rule 185 to recover unpaid legd fees for services
rendered to Leppke. See Powers, 2 S.W.3d at 499. Leppke, inturnfiled aproper verified denia under
Rule 185, thus destroying the evidentiary effect of CBY’'s sworn account, and requiring CBY to put on
proof of itsclam. Haley, 997 SW.2d at 430. CBY, therefore, had to establish at trid: 1) a sde and
ddivery of services, 2) that the prices for the sarvices provided were pursuant to an agreement or, in
absence of anagreement, were ususal, customary, and reasonable; and 3) that the purchase priceremains

unpaid by defendant. Powers, 2 SW.3d at 499; Andrews, 885 SW.2d at 266.

Thetrid court, being the trier of fact, had the obligation of determiningwhether CBY met itsburden

as to each of these dements. The tria court concluded, from the evidence, that $20,000.00 was
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reasonable for the lega services provided by CBY. The record reved s no agreement between CBY and
L eppke detailing the pricesfor the lega services provided, and no hourly rate can be determined from the
evidence CBY produced at trid. Leppke testified that he was displeased with the services provided by
CBY, and the record reflected that a suit brought againgt former employees of Leppke, in which CBY
billed approximately $69,000.00, settled at mediation for $20,000.00. We believe that the trid court’s
chdlenged finding of $20,000.00 finds support in the record. Moreover, therecord fails to support that
$83,248.71 was established as a matter of law. Accordingly, we overrule CBY'’s sole point of error.

Having overruled al of Leppke' sand CBY’ s points of error, we affirm the judgment of the trid

court.

IS Paul C. Murphy
Chief Judtice

Judgment rendered and Opinion filed January 18, 2001.
Pand consgs of Chief Justice Murphy and Justices Y ates and Fowler.
Do Not Publish— TEX. R. APP. P. 47.3(b).
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