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MAJORITY OPINION

This is an gpped from atake-nothing summary judgment in favor of appelee. Appelee brought
Uit againg appellant. Appellant cross-claimed aleging breach of aone-year sdesagency agreement. The
trid court granted summary judgment infavor of appellee onthe cross-clam. Appellant then perfected this

goped. Wereverse the summary judgment and remand the cause for tria on the merits.
Thelssue

The central issue on appeal iswhether gppellee, as movant for summary judgment, demonstrated,



asamatter of law, that appellant did not have an enforceable one-year slesagency contract. Indeciding
this issue, we must examine the summeary judgment evidence to determine whether there is a genuine issue

of materid fact regarding the parties’ intent to enter into a one-year agency agreement.
Background

In 1995, gppellee’s predecessor, Helikon Furniture Company, appointed appellant as its
“independent sales agent” for the sde of its furniture products in Texas.! This agency relaionship was
evidenced by awritten contract dated September 15, 1995, which provided that gppellant would serve
as the company’s “sole” and “excdudve’ sales agert in the designated territory and would refrain from
representing any competing companies. It specified: (1) the commissons gppellant would receive on his
sdes, (2) that appelant would function as an “independent entity” and not as an “employeg’; and (3) that
gopdlant would generdly be responshile for his own expenses and for filing his own tax returns. The
contract further provided it could be terminated by either party on 30 days written notice, but thet if the
company should be sold to anew entity, or if there was a substantia and fundamenta change inownership
sructure, the parties contractual agreement would be transferred to the new entity and would not be
subject to terminationfor a period of one year thereafter. Inthe event of termination, gppel lant was entitled

to hisfull commissions on registered business quotations for a period of one year after notice of termination.

Pursuant to the terms of this agreement, appe lant represented Helikon Furniture Company as its
“exdusve sdlesagent” for about ayear and received commissons onhissales. 1n October 1996, appellee
acquired Helikon's business, assats, and name, and elected to continue to do business under the name of

its predecessor “ Helikon Furniture Company.”

According to the summary judgment record, appellee did not assume Helikon’'s contractual
obligations inthe course of the acquidition. However, appellee smanagement alowed appel lant to continue

! The contract provided that the appointment for the “entire State of Texas was temporary until
such time as the Company finds a permanent Agent for the Northern Texas area of Dallas, Ft. Worth.”
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to perform his duties as the company’ s sales agent in the same territory and for the same commissions as
under the pre-existing agency agreement. The record further establishesthat after the acquisition, appellee
and appd lant had anumber of ora discussions regarding appe lant’ s continuing sales agency reationship.

During the course of these discussions, which extended over a period of some seven months,
appellee sent three letters to gppellant. Appellant contends these letters congtitute written proof of
appelleg’ s commitment to extend his sales agency contract for aone-year period. We briefly review the
relevant portions of these letters below.

The October 29, 1996 L etter

On October 29, 1996, appelee st aletter to dl its sales representatives, induding appdlant,
advisng them of certain changes it had made “to rationdize’ the new company’s sdles organizations. In
this letter, appellee announced it had terminated four of its nine sales representatives and had taken that
action “quickly” so itsremaining salesrepresentatives could “ aggressively” pursue more salesfor appellee.
Appellee advised: “WEéll, this has now beendone and we expect to continue with the current rep network
for at least the next year.”

The December 13, 1997 L etter

On December 13, 1997, appellee sent a second letter to appellant, which stated:

Dear Tom,

Aswediscussed, | amsending youthis|etter to set forth the terms of your gppointment as
an independent representative for the Helikon divison of the ICF Group. You will be
representing Helikon in the territory as defined by the greater Houston, San Antonio and
Austin areas (South Texas).

For any sale where you act solely as arep, youwill be paid a10% commisson of the net
sdesto Hdikon. The commission will be paid within 30 days after shipment of the order.

For any sdewhereyouact asthe “inddling dedler”, youwill be paid acommissonof 25%
on sales where the net prices to Helikon is 50% of the quoted lig price. All ligt pricesare
to be quoted by Helikon personndl. Under this arrangement, two commission payments
will be made; 33% of the commission will be due upon shipment of the order and the
baance within thirty days.



If you have any questions, please fed freeto cal me. | look forward to working withyou.
TheMay 27, 1997 L etter

Initsthird and find letter dated May 27, 1997, sometimes caled the “termination| etter,” appellee
advised appelant:

Dear Tom:

After consderable discusson among our management team members, we have made a
drategic decison regarding the continuing representation of Heikon, i.e. we will
consolidate dl ICF Group sales within one sdlesforce.

After explaining its rationde for this move and sating thet the change would be effective June 1, 1997,
appellee continued:

In recognition of your loyaty to Helikon over some difficult years and to fulfill a
commitment made to you in September, 1996 to make no changes for one
year, wewill grant to youthe falowing: i) a 10% commissonondl Helikonsalesbooked
in your territory (South Texas) prior to September 1, 1997 and ii) a 5% commission on
dl Helikon sales booked in your territory from October 1, 1997 to December 31, 1997.

(emphasis added).
The letter went on to explain how appelant’ s future commissions would be paid, adding:

In any event no commissionshal be due youfor orders booked subsequent to December
31,1997 or for orders shipped subsequent to June 30, 1998, notwithstanding the fact such
shipments may have been made inrespect of bookings whichoccurred prior to December
31, 1997. This arrangement, which we believe to be exceedingly fair, isin lieu of our
norma practice of paying commissons only on those projects registered as a the dates
when representation of (appellee) concluded.

The letter then stated:

In addition to the foregoing, effective immediaidy, we hereby terminate the “installing
deder” program we have had with you.

This“termination letter” triggered the events leading to the ingtant litigation. Soon after appellant
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received the termination letter, he registered appellee’s group name as his own Internet domain name.
Upon learning of this action, appellee’ sgroup initiated auit for conversion, to which appellant responded
by cross-action asserting that gppellee had breached his one-year sales agency contract. Appelleethen
moved for summary judgment, urging, as a matter of law, that appellant had no enforceable one-year
contract and suggesting that itsMay 27 termination|etter was merely a*“goodwill gesture”’ designed to give
gppellant the commissions on any business booked before the end of the year.

The trid court granted appellee’ s motion for summary judgment, awarding the Internet domain
name to appellee and ordering that gppelant take nothing onhis breach of contract daim. Appellant seeks
this court’s review only with respect to the take-nothing portion of the judgment.

Standard of Review

In reviewing a summary judgment, we must determine whether the movant met its burden of
esablishing, as a matter of law, that no genuine issue of materid fact exists asto one or more essentia
elements of the non-movant's cause of action and that the summary judgment record conclusively
demondrates the invdidity of the non-movant’sdam. See Science Spectrum, Inc. v. Martinez, 941
S.W.2d 910, 911 (Tex. 1997); Nixon v. Mr. Property Management Co., 690 SW.2d 546, 548-49
(Tex. 1985). In deciding whether thereisadisputed materid fact issue preciuding summary judgment, we
must take astrue dl evidencefavorable to the non-movant, indulge every reasonable inference in favor of

the non-movant, and resolve al doubts and uncertainties regarding the evidence in hisfavor. 1d.
The Applicable Law

Absent a specific agreement or specia circumstances reflecting a contrary intent, either party to
anagency relationship canordinarily terminate the rdaionship at any time. Catesv. Cincinnati Lifelns.
Co., 947 SW.2d 608, 613 (Tex. App.—Texarkana 1997, no writ). Unlessthe parties have agreed upon
the duration of the agency, the agency relationship is usualy considered to be “at-will,” subject to
cancellaionby ether party, withor without cause, at any timebefore full performance. Federal Express
Corp. v. Dutschmann, 846 SW.2d 282, 283 (Tex. 1993) (per curiam); East Line & R.R.R. Co. v.



Scott, 72 Tex. 70, 10 SW. 99, 102 (1888). The issue here, therefore, iswhether the summary judgment
proof conclusively shows appellee did not intend to enter into a one-year saes agency agreement.

Whether an agreement congtitutesavaid contract is generdly alegd determination for the court.
Chapman v. Mitsui Eng’g. & Shipbldg. Co., 781 SW.2d 312, 316 (Tex. App.—Houston [1st
Digt.] 1989, writ denied). However, whether partiesintended to make a contractual agreement isusudly
afact issue for the jury. Scott v. Ingle Bros. Pac., Inc., 489 SW.2d 554, 554-56 (Tex. 1972);
Houston Chronicle Pub. Co. v. McNair Trucklease, Inc., 519 SW.2d 924, 928 (Tex.
App.—Houston [1st Dist.] 1975, writ ref’d n.r.e.); Henry C. Beck Co. v. Arcrete, Inc., 515 S.W.2d
712, 716 (Tex. App.—Dadlas 1974, writ dism’'d w.0,).).

The Parties’ Positions

Appdlee contends its threel etters to gppellant do not condtitute a binding commitment on its part
to enter into aone-year agency reationship. Appelleearguesitsletter dated October 29, 1996, expressed
only a“hope’ that it would not have to make any changes in its sales representative network “for aleast
the next year.” It dso assartsthat its May 27, 1997, termination letter was Smply a“goodwill gesture’ to
give appelant the benefits of a “severance package.” Findly, appellee argues, appe lant acknowledged
in his deposition that he could “walk away” from the agency rlaionship at any time and that appellee’s
representatives had not made any definite commitment to him to continue the agency relationship for a

period of one year or longer.

Appdlant, however, dams appellee’ smanagement made an oral commitment to imto extend the
salesagency relationship for “at leat” one year and that appellee’ sthree |etters, consdered together and
in light of the surrounding circumstances, tend to support such aone-year commitment. Thus, gppellant
argues the summary judgment record contains writings that are legdly suffident to establish al essentid
terms of aone-year sales agency agreement and meet the requirements of the statute of frauds.?> Hefurther

2 Although the record does not conclusively show the sales agency agreement could not be

performed in the space of one year, both parties seem to assume the agreement would be governed by the
statute of frauds. Accordingly, we assume, without deciding, that the agreement must satisfy the
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arguesthat to the extent the language of those writings may be ambiguous regarding the actua dates of the
one-year agency period, the meaning of such language is ametter of interpretation for the jury.

The Surrounding Circumstances

There are a number of circumstances leading up to and surrounding the parties transaction that
tend to shed lignt on the parties’ intent. For example, just prior to appellee’s acquisition of Helikon
Furniture Company, appellant was completing the first year of his one-year sdes agency agreement with
Helikon. The record indicates appellant continued to serve the new company as its “independent sales
agency” in the same territory and for the same commissons provided in the pre-existing sales agency
agreement. Thus, while appellee did not expresdy assume Helikon' scontractua obligations to appd lant,
a jury might reasonably infer from these circumstances that appellee knew and approved of appellant’s
continued service asits independent sales agent withinthe same territory and for the same commissons as
proved by his earlier agreement.

A jury might also infer from the circumstances rdaing to appellee’s letter dated December 29,
1997, that appdllee had proposed, and appdlant had accepted, a new sales agency contract that somewhat
modified the terms of the parties’ existing agreement.

Theresfter, appdlant continued to perform services as gppellee’ s independent sales agent in the

territory designated in said modified agreement until suchtime as he received appelleg s termination | etter
dated May 27, 1997.

Analysis

Based on the summary judgment evidence in the record, we reject appellee’s first argument.
Appdlee sletter dated October 29, 1996, is only one of aseriesof writings reaing to the parties’ agency
transaction. In consdering the legd effect of these writings, we must read them in conjunction with one

requirements of that statute to be enforceable. See Winograd v. Willis 789 S.w.2d 307, 310 (Tex.
App.—Houston [14th Dist.] 1990, writ denied) (holding that contract capable of being performed within 365
days of execution not within statute of frauds).



another and in the light of dl the surrounding circumstances. Smart v. Tower Land and Inv. Co., 597
S.W.2d 333, 337 (Tex. 1980); Central Power & Light Co. v. Del Mar Conservation Dist., 594
SW.2d 782, 789-90 (Tex. App.—San Antonio 1980, writ ref’d n.r.e)) (holding that validity of contract
may be established by one or more writings signed by party to be charged).

After congdering the three letters together and in the light of the circumstances surrounding the
transaction, we conclude they contain dl the essentia € ements of aone-year saesagency agreement. The
September 15, 1995, agreement defined the appellant’ s origind territory, his duties, and the bas's upon
whichhe would receive his commissons. After gppelee s acquistion of Heikon's busnessand assetsin
October 1996, appd lee knew and approved appellant’ s continuing service asthe company’ sindependent
sdes representative in the same territory and for the same commissions as set forth in his previous
agreement withHelikon. Then, on October 29, 1996, appellee sent aletter to appellant and its other sales
agents teling them it intended to continue its saes representative network “for aleast the next year.” On
December 13, 1997, appellee sent asecond | etter to gppellant, redefining his sdesterritory and pecifying
the manner in which he would be paid his future commissons. In its third letter dated May 27, 1997,
appellee acknowledged itsearlier commitment to gppellant “to make no changes for one year.” However,
appdlee then proceeded, unilaedly, to terminae gppdlant’s atus as an “inddling deder,” thereby

reducing the amount of commissions he would receive on future sales.

Although the writings in evidence do not expresdy state the beginning and ending dates of a
particular one-year period, wefind there is legdly sufficient evidence, dbeit circumgantid, from which a
jury could make that determination. See Templeton v. Nocona Hills Owners Assn., Inc., 555
S\W.2d 534, 539 (Tex. Civ. App.—Texarkana 1977, no writ) (holding that evidence was sufficient for
jury to determine date employment was to begin). For example, if ajury, after hearing dl the evidence,
should determine the parties intended the one-year period to begin on October 29, 1996, the date of
appelleg sfird letter, it could readily caculate the ending date of such term as being 365 dayslater. To
the extent the meaning of the language used inthese writings may be uncertain or doubtful, suchuncertainty
must be resolved againgt appellee because it isthe entity that drafted the letters. Republic Nat. Bank



v. Northwest Nat. Bank, 578 SW.2d 109, 115 (Tex. 1978); Thompson v. Preston State Bank,
575 SW.2d 312, 315 (Tex. Civ. App.—Dallas 1978, writ ref’d n.r.e).

Appeleerdiesheavily upon the decision of the Texas Supreme Court inMontgomery County
Hospital District v. Brown, 965 SW.2d 501, 503 (Tex. 1998), which held an employer’s orad
assurances of job security not sufficiently specific enough to overcome the presumption of anemployment
a will. However, wefind thefactsin Brown diginguish it from the case a bar. In Brown, there were
no writings that supported the employee s ord claim of anagreement for continuing employment. Id. In
this case, there are writings in evidence that clearly delineate dl essentia terms of the parties’ agency
agreement except as to the intended duration of the rdationship. Moreover, as digtinguished from the
circumstancesin Brown, there is undisputed evidence in this case that gppellee knowingly accepted the
benefits of appellee’ s services asits sales representative for morethana haf year after gppellee acquired
the Hdlikon company. As distinguished fromthe circumstancesinBrown, thereisno questioninthis case
about the basic terms of appellant’ sagency agreement; the only fact issue for the jury is whether gppellee
intended to extend the agreement for a one-year period and, if so, when that period began and when it
ended.

We concludethereis agenuine issue of materid fact regarding the issue of appellee’ sintent to enter
into a one-year saes agency agreement and if the jury finds such intent, there is circumsantial evidence
from which it might reasonably ascertain the beginning and ending dates of suchone-year period. Inview
of the fact that the jury’ s determination of these issues will necessarily require an andysis of dl evidence
adduced at tria, we make no comment regarding the factua sufficiency or weight to be accorded such

evidence.

Appellee aso argues gppd lant acknowledged inhisdepositionthat the sal esagency agreement was
terminable at will and that he could smply “walk away” from his representation of appellee. On the basis
of this proposition, appellee contends there was no mutudity of obligation requiring appellee to fufill a
contractua commitment to appel lant.



We disagree with this arlgument for severa reasons. Fird, in gppelant’s summary judgment
affidavit, he expresdy denied having acknowledged in his deposition testimony that he could have
terminated the agency agreement at will. 1n the deposition testimony relied upon by appellee, the appd lant
was asked:

Q: Okay, I'mjust going to clarify. Theat isyour blief, the, that you could terminate
your agreement with Helikon at any time?

A. [Gaede] I'm just not sure, to tell you the truth.

Thus, the summary judgment evidence does not support appellee’ sdamthat gppellant judicidly admitted
he could, unilaterdly, have terminated the agency agreement. Second, the summary judgment record
shows appellee approved of gppellant’s continuing performance of his sdles agent duties through the
remainder of 1996 and wdl into 1997. A jury might reasonably infer from these circumstances that
appellee intended to extend appellant’s agency contract for the period of time expressed in the written
communications. See Irwin v. Irwin, 300 SW.2d 199, 203 (Tex. Civ. App—Eastland 1957, no writ)
(holding that parties intent to create or extend agency relationship may be inferred from their conduct
viewed in light of dl circumstances surrounding transaction). Third, the issue of whether a contract is
unenforcesble for want of mutudity of obligation must be determined as of the time of the aleged breach,
not at the time of the making of the contract. United Appliance Corporation v. Boyd, 108 S\W.2d
760, 764 (Tex. Civ. App.—Fort Worth 1937, no writ) (holding that evenif contract lacks mutudity at time
it ismade, whole or partia performancemay render it enforceable). Here, the summary judgment evidence
shows that appellant, at his own risk and expense, continued to perform vauable services on behdf of
appellee for aperiod of some seven months after the acquidition, and ajury might reasonably infer from the
evidence that appellee knowingly accepted the benefits of appelleg’ s services for a substantia portion of
the extended contract term. Because agppellee did not have the express contractual right to terminate the
agency agreement unilaterdly, before the expiration of the one-year term, gppellant’s part performance
would condtitute sufficient consderation to establish mutudity of obligation. See Gable v. Frigidaire
Corporation, 121 SW.2d 456, 459 (Tex. Civ. App.—El Paso 1938, writ dism’'d) (holding that in
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absence of contractua right to cancel contract, even part performance may conditute sufficient
condderation for its enforcement); Park v. Swartz, 110 Tex. 564, 222 SW. 156 (1920); Patton v.
Wilson, 220 SW.2d 184 (Tex. Civ. App.—San Antonio 1949, writ ref’d n.r.e). Inthisregard, Texas
courts have long hdd that expenditure of time and effort is sufficent consideration to make a unilaterd
contract binding and enforceable. Sunshine v. Manos, 496 SW.2d 195, 198 (Tex. Civ. App.—Tyler
1973, writ ref’d n.r.e.); Milesv. Briggs, 18 SW.2d 850, 852 (Tex. Civ. App.—San Antonio 1929, writ
dism'd) (holding that parties who knowingly receive benefits from agent’ s efforts cannot later deny their
ligbility to him as principds).

Conclusions and Holding

Based onour review of the summaryjudgment record, we conclude that agenuine issue of materia
fact exists regarding the parties’ intent to enter into a one-year sales agency agreement and with respect
to the beginning and ending dates of such agreemen.

We aso conclude that the three letters sent by appellee to appellant, when read together and
consdered inthe light of the circumstances|eading up to and surrounding the transaction, provide sufficient
informationto ascertain the essential terms of the parties’ agreement. Further, we concludethat appellant’s
subgtantia performance under the aleged agreement, and appellee’s knowing acceptance of benefits
thereunder, condlitute sufficdent consideration to render the agreement mutualy enforcesble. Based on
these conclusons, we hold gppellee has not condusively negated appellant’s dam of a one-year sales
agency agreement.

Wereverse thetrid court’s judgment and remand the cause for trid.

1) Frank G. Evans
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Judtice

Judgment rendered and Mgjority and Dissenting Opinions filed January 25, 2001.
Panel consists of Justices Anderson, Frost, and Evans? (Frogt, J. dissenting).
Publish— TEX. R. APP. P. 47.3(b).

3 Senior Justice Frank G. Evans sitting by assignment.
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DISSENTING OPINION

The mgority concludes that three letters from SK Investments, Inc. d/b/a Helikon Furniture
Company* to Tom Gaede, taken together, “contain dl the essentid elements of a one-year saes agency
contract.” | respectfully disagree that the parties ever formed abinding or enforceable one-year contract,

as Gaede faled to overcome the strong presumption of at-will status, and there was no mutudity of

1 The mgjority uses “Helikon” to refer to appellee. However, appellee did not acquire the
stock but only the name and other assets of Helikon Funiture Company, Inc. Appellee did not assume Helikon
Furniture Company, Inc.’s existing obligations, and thus was not a “predecessor of Helikon” for purposes of
Gaede' s agency relationship with that company.



obligation to support a fixed-term agency agreement and no mesting of the minds on amateria term.
G ROUNDS SUPPORTING SUMMARY JUDGMENT
At-Will Status Not Negated

Infindingafact issue regarding appellee’ s intent to enter into a one-year sales agency agreement,
the mgority ignores the stringent stlandard Texas courtsimpaose on contractsthat purport to dter aparty’s
a-will status. To contractudly bind an employer to modify an a-will employment relaionship, the
employer must unequivocally indicate a definite intent to be bound not to terminate the employee
except under clearly specified circumstances. Montgomery County Hosp. Dist. v. Brown, 965
SW.2d 501, 502 (Tex. 1998). Thisrule should apply with equa force to a sales agency relationship.

In October 1996, in the first of the three letters, appellee stated that it expected “to continue with
the current rep network for at least the next year.” In the second | etter, sent about six weeks|ater, appellee
outlined the “terms’ of Gaede’ s gppointment as anindependent representative for the company inits South
Texasregion. The third letter, sent in May 1997, announced appelle€’ s decision to consolidate its sdes
forceasof June 1997, effectively terminating Gaede s gppointment. In thisfind |etter, gppellee agreed to
continue to pay Gaede commissions for anadditional sx months following his termination, acknowledging
its" commitment” made in September 1996 “to make no changesfor oneyear.” These lettersfal to negate
gopellant’ s at-will status.

The fird letter merdly states appellee’ s expectation that the “current rep network” would stay in
placefor ayear. Even had theletter stated that appellee expected Gaede’ s appointment (as opposed
to the “rep network™) to be continued for one year, such an obscure and indefinite statement would not
suffice as an unequivoca expression by appellee not to discharge Gaede during that period of time. While
the second letter purports to “set forth the terms of [Gaede's| appointment as an independent
representative,” it fails to set out a specific duration of the gppointment. More importantly, it fallsto limit
or otherwise modify appelleg sright to terminate Gaede' s agency relaionship a any time. While the last
|etter, sent inconjunction with Gaede' stermination, makes an oblique referenceto “making no changesfor

oneyear,” this satement cannot fairly beinterpreted asacontractua commitment not to terminate Gaede's
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appointment for ayear. Therefore, nothing in the summary judgment record shows a “ definite intent”
by appellee to commit, directly or indirectly, to retain Gaede for one year or to limit appellee’s right to
terminate Gaede's appointment “except under clearly specified circumstances” Brown, 965 SW.2d at
502

Even the most generous and libera reading of the three letters on which Gaede and the mgority
rely do not meet Brown’s demanding standard. In Brown, the Texas Supreme Court madeit clear that
to overcome the at-will presumption, a contract must specificaly and expresdy convey the parties’ mutud
understanding and intent that the employer rdinquishes itsright to terminate the employee on an at-will
bass. 1d. One who has no formal fixed-term agreement cannot construct such an agreement out of
indefinite comments, encouragements or assurances. |d. Indeed, an employer's genera promises or
assurances not to discharge an employee, except for unsatisfactory performance or for “good cause,” do
not condtitute a binding contract. 1d. Surdly, then, even less specific statements such as “we expect to
continuewiththecurrentrepnetwork for at |east the next year” or wewill “ make no changes
for one year” do not rise to that levd. For thisreason, the trid court did not err in granting summary

judgment.
No Mutuality of Obligation Or Agreement AsTo A One-Year Term

Inorder for acontractual termto be enforceable, the contract must evincea mutudity of obligations
betweenthe parties. Tenet Healthcare Ltd. v. Cooper,960S.W.2d 386 (Tex. App.—Houston[14th
Digt.] 1998, writ dism'd w.0,.). Here, thereisno showing of amutuality of obligations between Gaede
and appellee with respect to the duration of Gaede' s gppointment as asaesrepresentative. Accordingto
the summary judgment evidence, Gaede himsdlf believed that he could terminate the agency agreement at
any time and walk away from his representation of appelleg;? at a minimum, Gaede expressed uncertainty

In his deposition, Gaede gave the following testimony:

Q. At any time during this time period - that’s set out — let’s say from October 29",
1996 on — could you terminate your relationship with Helikon or ICF Group?
A. | believe | could yes.
(continued...)



asto any obligation on his part not to “walk away.”

Astherewas no definite obligationon Gaede's part to remain a sales representative for any specific
period of time, there is no consderation for any obligation on appdleg’ s part to maintain Gaede's
gppointment for a one-year term or any other fixed period of time. For this additiona reason, there was

no enforceable fixed-term contract, and the agency appointment was termingble at will, by either party.

The mgority, however, avoids thisresult by conduding that Gaede's * part performance would
condtitute suffident consideration to establish mutudity of obligation.”® In so holding, the mgjority
completely overlooksthet it isthe one-year term, not the fact that Gaede had an agency agreement with
appellee, that is at issue. Appellee does not dispute that it contracted with Gaede; rather, it disputes that
the parties had anything other thanan at-will relationship. Themgority’ sreiance on casesholding thet the
“expenditure of time and effort is sufficient consderation to make a unilateral contract binding and
enforceable’ have no application in this context.

Thefact that Gaede continued to perform“hissalesagent dutiesthrough the remainder of 1996 and
wdlinto 1997 has no bearing on whether appellee was contractualy committed to retain Gaede for aone-
year term.  Indeed, an agent in an a-will relationship could work for decades for his principa and that

would not dter the a-will nature of the arrangement.* The mgjority cites no cases to support the notion

2 (...continued)
Q. The question is, sir, did you fedl that you were contractually bound, not morally,

legdly contractually bound to stay as a Helikon or ICF Group independent
manufacturer’'s rep beyond the time period October 29", 1996, for a period of time,
at any time? Could you terminate it at any time?

A. | believe | could.

* * *
Q. The question is, sir, could you terminate your relationship with them [appelleg] ?
A. | guess | could.

Gaede made no such assertions in appellant’s briefing.

Furthermore, as noted above, the mgjority’s conclusion that “a jury might reasonably infer
(continued...)



that a one-year term may be imposed on a contractua relaionship based on one party’s “partid
performance.” Application of such arule in this context flies in the face of Brown’s halding that any
agreement to dter one' sat-will status must be express and specific. In fact, the mgority turns Brown on
its head in concluding that “[b]ecause gppellee did not have the express contractud right to terminate the
agent agreement unilaterdly, beforethe expirationof the one-year term, [ Gaede' 5] part performancewould
condtitute sUfficient considerationto establish mutudity of obligation.” Themgority’ sanadysisassumesthe
very fact it insgsts ajury should determine — the parties’ intent to enter into a one-year contract.

Moreover, aone-year slesagency contract does not exist here because Gaede failed to establish
at least one materia term — the commencement date of any one-year gppointment. See Riosv. Tex.
Commer ce Bancshares, Inc., 930 S.W.2d 809, 815 (Tex. App.—Corpus Christi 1996, writ denied)
(holding thet letter stating an annua sdary did not embody the terms of any agreement betweenthe parties
as it did not specify a beginning date, duration of time, and did not require acceptance signatures.).
Notably, Gaede concedesthe length of his gppointment would congtitute amateria termof any fixed-term
contract with appellee, yet there is no agreed term of appointment in the letter purporting to spell out the
“terms’ of the agreement or in either of the other two letters that form the basis of his clam. In fact,
Gaede's own summary judgment evidence utterly belies the notion that the parties ever agreed on aone-

year term.

In his affidavit, Gaede dams he was wrongfully terminated before the end of the one-year period,
yet he inexplicably calculatesthe one-year period fromhis termination date in June 1997, rather than from
the date of the firgt I etter in which appellee stated that it “ expected to continue the rep network for at least
the next year.” Inhisdepostion, Gaedetestified “the contract” entitled him to commissionsthrough theend
of June 1998, adate gpproximately twenty months after the October 1996 letter and thirteen months
after his date of termination. Even if the language of the October 1996 letter could somehow be read to

4 (....continued)
from these circumstances that [appelleg] intended to extend [Gaede's] agency contract” is wholly inconsistent
with well-settled law that requires an express agreement to dter the at-will relationship. See Brown, 965
S.W.2d at 502.



create a one-year contract, the contract period would have ended in October 1997.° Gaede failed to
produce any summary judgment evidence that gppellee contractudly limited its right to terminate him for
the twenty months following the October 1996 letter. While the mgority finds it should be up to the jury
to ascertain the length of the appointment, under Texas law, the jury may not be called upon to construe
the legd effect of an agreement or to supply anessentia termuponwhichthe partiesdid not mutudly agree.
See Texaco, Inc. v. Pennzoil Co., 729 SW.2d 768, 814 (Tex. App.—Houston [1st Dist.] 1987, writ
ref’d nr.e); see also Univ. Nat'l Bank v. Ernst & Whinney, 773 SW.2d 707, 710 (Tex.
App.—San Antonio 1989, no writ).

Gaedefalled to produce any summary judgment evidence that would show, inaclear and specific
manner, that appellee agreed to retain him as asa esrepresentative for one-year following his gppointment
as its independent agent, let done one-year following the day he was terminated as appellee’'s
representative.  The inescagpable conclusion is that Gaede and gppellee never agreed on a length of
gppointment. Absent an express agreement on this materia term, thereis no one-year contract, and the
granting of summary judgment in favor of appellee was proper.

CONCLUSION

Gengrdly, wherethe existenceof an agreement isdisputed, the issue of whether the partiesreached
an agreement is a question of fact.® However, even where there exists particular proof of a contract’s
exigence, such proof may be inaufficient, as a matter of law, to create a contract. See Brown, 965
SW.2d a 502. Thisis such acase. Even indulging every inference in favor of Gaede, the summary
judgment record does not yidd a genuine issue of materid fact asto whether the parties entered into aone-
year agency contract. The letters upon which the mgority relies are not sufficient, as amatter of law, to

5 Gaede's claim to a one-year contract is not only unsupported by the correspondence but also

defies logic because he claims he entered into a contract in October, 1996, which lasted through June 30,
1998, but admitted in his deposition that the end date of the contract was never even mentioned until he
received the notice of termination in May 1997.

6 See, eg., Preston Farm & Ranch Supply, Inc. v. BioZyme Enters., 625 S.W.2d 295, 298
(Tex. 1981); STATEBAROF TEXASPATTERN JURY CHARGES-BUSINESS, CONSUMER & EMPLOYMENT PJC
101.1, 101.3 (1997) (jury question and instruction on existence of agreement).
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negate the existence of an at-will relaionship. Furthermore, there can be no one-year contract because
the parties failed to agreeonamaterid term. Therefore, the trid court was correct in granting appelleg’s
moation for summary judgment, and that decision should be affirmed.

IS Kem Thompson Frost
Justice
Judgment rendered and Mgority and Dissenting Opinions filed January 25, 2001.
Pandl consists of Justices Anderson, Frogt, and Evans.”
Publish— TEX. R. APP. P. 47.3(b).

Senior Justice Frank G. Evans sitting by assignment.
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