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OPINION

Theissuein this appeal iswhether the trial court abused its discretion in modifying a

child-support order. Wefind the trial court abused its discretion and reverse and render.

John Graham and Ronda Graham were divorcedin1988. At the time of divorce, John
was ordered in the divorce decree to pay $350 per month for child support for the three

children of the marriage.

Since 1991, John has beendisabled as aresult of awork-related injury. Asaresult of



the injury, he brought a personal injury action, which settled in 1997.

Before John received his portion of the personal-injury settlement, $110,000, Ronda
was paid $24,000 for past due in back child support. According to the evidence, John, after
receiving his portion of the settlement, paid back his family for the support they gave him

while he was disabl ed.

The evidencerevealsthat Johnis currently unableto work, lives with his grandmother,
is under adoctor’ s care, and has his mother pay for hisgasto go back and forth to the doctor,

his medication, his food, and his clothes.

Appellant argues the trial court abused its discretion by modifying the support order,
because there was no evidence of his financial circumstances at the time of the original
divorce decree. He argues, citing Stofer v. Linville, that this evidence is needed to compare
with his current income to show a change of circumstances to support an increased award of

child support. 662 S.W.2d 783, 785 (Tex. App.—Houston [14™ Dist.] 1983, no writ). We
agree.

A tria court's order of child support will not be disturbed on appeal unless the
complaining party can showaclear abuse of discretion. SeeWorfordv. Stamper,801 S.W.2d
108, 109 (Tex. 1990); Friermood v. Friermood, 25 S.W.3d 758, 760 (Tex. App.—Houston
[14™ Dist.] 2000, no pet.). The Texas Family Code allows a court to modify a child support
order if the movant has shown that “the circumstances of the child or person affected by the
order have materially and substantially changed since the date of the order's rendition.” TEX.

FAM. CODE § 156.401(a)(1).

To determine whether there has been asubstantial and material change, the court must
comparethe financial circumstances of the childandthe affected parties at the time the order
was entered withtheir circumstances at the time the modificationis sought. See Colev. Cole,
882 S.W.2d 90, 92 (Tex. App.—Houston[14" Dist.] 1994, writ denied). If amaterial change
has occurred ineither the needs of the childor the ability of either parent to support the child,
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then the order modifying the prior support is not an abuse of the trial court’s discretion. See

Stofer, 662 S.W.2d at 785.

In Stofer, the husband appealed the modification of a child-support order for two
children. At the modification hearing, the wife presented the following evidence of the
husband’ sincome:

(1) appellant draws an annual salary of $48,000.00 from his solely-owned

corporation, Stofer Companies, Inc., which had anearnedsurplus of $20,000.00

in 1981; (2) he may borrow fromthis corporation at any time; (3) hedrivesa

Cadillac, bought by the corporation, and asecond car which costs him $500.00

per month; (4) hehasaone-half ownershipinterestinan airplanewhich herents

to the corporation; (5) he owns amotorcycle costing him $250.00 per month;

(6) he owns ahome; and finally (7) appellant's health insurance and business
expenses are covered by the corporation.

Id. at 785. After considering this evidence of his current income, this Court noted that the
wife did not introduce any evidence of appellant’s total income at the time of their 1980
divorce. Seeid. at 785. We concluded the evidence of his new income was insufficient to
support a material and substantial change in circumstances:
The lack of suchevidence precludesthis court from comparing appellant's prior
income to his current income, and thus determining whether there has been a
material increase. Williams [v. Williams, 596 S.W.2d 245, 247 (Tex. Civ.
App.—Houston [14" Dist.] 1980, no writ).] We hold that the evidence does no
more than show appellant's ability to pay more child support and constitutes no

evidence of amaterial and substantial change inappellant's circumstances since
the 1980 divorce decree.

Asin Stofer and Williams, Ronda did not provide any evidence of John’sincome at the
time of divorce. Seeid.; Williams, 596 S.W.2dat 247. Although Ronda provided substantial
evidence of John’ srecent personal-injury award, there was no evidence of hispreviousincome
to permit the judge to compare against to determine if there was a material and substantial

change in hisincome. Further, the only evidence at the hearing indicated that most of the



settlement proceeds had been spent. No other financial information was developed at the

hearing.

The proof necessary to sustain a child support modification must be of amaterial and
substantial change. See Stofer, 662 S.W.2dat 785; Williams, 596 S.W.2d at 247. Wefindthe
evidence before us is not sufficient to support the judgment. Thus, the record reveals the
burden of proving a “material and substantial” change has not been met and the trial court
abuseditsdiscretion. Consequently, becausethetrial court abused itsdiscretionin modifying
John’s child support payments and ordering alump-sum payment, we sustain hisfirst point of

error, and reverse the trial court’s judgment and render judgment that Ronda take nothing.

/sl Joe L. Draughn
Justice
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