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Appdlant Algandro Avila (Avilg) was convicted by a jury of ddivery of cocaine
wdghng a leest 400 grams, and of possesson of cocane waghng a lees 400 gamns with
intent to ddiver. Falowing his conviction, Avila was sentenced by the court to confinement
for 15 yeas in the Texas Depatment of Crimind Justice Inditutiond Divison.  Avila
gopeds hs conviction, assarting in five points of eror the evidence is legdly and factudly
inaffident to sudain his convidion, and the trid court erred when it submitted post-arrest
photographs of the defendant handcuffed, a jury charge on the law of paties and an



indruction that the jury was to condder the “qguilt or innocence’ of the defendant.  We affirm.

l.
Factual Background

The record demondrates that on March 28, 1996, Officer Daren Bush (Bush)
purchased gpproximatdy one kilo of cocaine from three men Marco Gonzdes (Gonzdes),
Algandro Avila and Bddeo Nainesng (Nainesng). On March 26, 1996, two days before
the narcotics transaction took place, Bush recdved informetion from a pad confidentid
informent that he knew of an individud who was willing to sdl a large quantity of cocane
to anyone who had the money.

The next day, the infomant introduced Bush to Nainesng, who agreed to sdll Bush
two kilos of cocane for $40,000. They agreed the sde would teke place a the tire Sore
where Nainesng worked, and Narinesng would page Bush when he reeched his supplier.
Nainesng paged Bush severd times however, Bush did not return his pages because he
nesded time to assamble his arrest team.

The fdlowing day, March 28, 1996, Bush completed his preparations and went to the
tire shop. Nainesng met him, and because he was angry a Bush for not returning his pages,
he aranged for his supplier to bring only one kilo of cocane After Nainesng viewed the
money in Budi's trunk, he went to Avila and gpoke with him, dthough Bush could not hear
what was sad. Avila then went to a payphone outsde the tire sore and cdled someone,
Twenty seconds after Avila hung up, the phone rang, he answered it and spoke to someone
agan.

Approximatdy twenty minutes later Gonzdes pulled into the parking lot, got out of
his car hdding a white box, and he, Avila, and Narinesng went into a garage bay. A short
time later, they asked Bush to come with them into the garage bay, but he dedined, telling
them he did not wat to leave his money unattended. The three men exited the garage bay
and accompanied Bush to his vehide Nainesng waked past the car on the driver dde,
ading as a lookout, while Gonzales folowed Narinesng, gill carrying the white box. Bush
and Avila however, waked dong the pessenger dde of the car.  Avila turned to Bush ad
asked him if he had the money. Bush staed he wanted to weigh the cocaine fird. In
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response, Avila looked a Gonzdes, pointed to the box Gonzdes was holding, and pointed
to the scdes on the frot seat of Budis vehide  Folowing this indruction, Gonzdes
reeched indde the driver’s window, placed the box on the front seet, took the kilo of cocaine
out of the box, and placed it on the scde  While weghing the cocaine, Gonzdes cut a hole
in the top of the wrgpping, and Bush could see a white powder subgtance insde.  Bush then
gavethe arest Sgnd, and Avila, Narinesng, and Gonzdes were arested.

.
Impeachment Evidence

As a threshdd matter we will address Avilds chdlenge to Budh's tetimony basd
on a daement Bush made during an in camera hearing hdd to detemine whether to disdose
the identity of the confidentid infomat’ His chdlenge aises in connection with his
auffidency atack on the evidence Bush dated during the in camera hearing that he caled
Narinesng back the morning of the narcotics transaction; however, a trid, Bush tedified he
never returned any of Narinesng's pages.

Under hs factud auffidency chdlenge, Awvila assarts the remedy for a finding of
factud inaffidency is a new trid, and if he is accorded a new trid he will put Budh's
incondgencies to the tet of crossexaminaion. Further, under his legd sufficency
chdlenge, Avila only notes that the jury did not have before it the conflicting testimony from
Budh'sin camera tetimony.

Thus, Avila has not brought an issue on direct agoped concerning this newly
discovered evidence.  Further, the record before us does not contan a motion to abate the
goped and remand to the trid court 0 that he may file an out of time motion for new trid
based on this neMy discovered evidence. See Tuffiash v. State, 878 SW.2d 197, 198 (Tex.
App—San Antonio 1994, pet. ref’d) (gratting appelant's motion to abate aoped and
remand to trid court for filing out of time motion for new trid bassd on newly discovered

! Under Texas evidence rule 508 a trial court is required to conduct an in camera hearing if it

appears from the evidence that an informer may be able to give testimony on guilt or innocence in a crimina
case. Evidence submitted to the court at this hearing is to be sealed to protect the identity of the confidentia
informant. See Tex. R. EviD. 508(c)(2). The attorney for appellant gained access to the in camera record
through an error in the District Clerk’s office.



evidence where appelant demonstrated State’'s witness had committed perjury).
Accordingly, because Avila has not spedficdly sought any rdief from this Court regarding
the conflict in Bush's tesimony, this issue has not been raised ad it need not be addressed
in our digpodtion of thisgoped. See Tex. R App. P. 47.1.

[1.
L egal Sufficiency

Appdlat chdlenges both the legd ad fadtud suffidency of the evidence in this
apped. Appdlatt does nat, but we will address the legd sufficiency chdlenge firgt because
the factud auffidency review begins with the assumption that the evidence is legdly
auffidet under the test set out in Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781,
2789, 61 L.Ed.2d 560(1979). See Santellan v. State, 939 SW.2d 155, 164 (Tex. Crim. App.
1997).

In hs second pont of eror, Avila assarts the evidence is not legdly suffident to
support his convictions.  In reviewing legd suffidency, we view the evidence in the light
mogd favordble to the verdict, and ask whether ay rationd trier of fact could have found
beyond a reasonable doubt dl of the dements of the offense See Jackson, 443 U.S. a 309;
see also Santellan, 939 SW.2d at 160.

The dements of the offense of ddivery of a controlled substance are (1) a person, (2)
knowingy or intetiondly, (3) ddivers (4) a controlled subgance. See Tex. HEALTH &
SareTy CoDE ANN. 8 481.112(8) (Venon Supp. 2000); see also Cornegjo v. State, 871
Sw.2d 752 (Tex. App—Houdon [1¢ Did.] 1993, pet. ref'd) (ating Sewart v. State, 718
SW.2d 286, 288 (Tex. Crim. App. 1986)). Additiondly, to prove unlawvful possession of a
controlled subdance, the Stae mugt show tha gopdlat exercdised care, control, and
menegemat over the contraband; and that gopdlant knew that wha he possessed was
contraband. See Abdel-Sater v. State, 852 SW.2d 671, 675 (Tex. App—Hougton [14th
Dist.] 1993, pet. ref’ d).

In a delivery or possesson with intent to ddiver case, intent to ddiver may be proved
by drcumdantid evidence See Moss v. State, 850 SW.2d 788, 797 (Tex. App.—Houston
[14"™ Digt] 1993, pet. ref’d). Further, intent is a question of fact to be determined by the trier
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of fact based upon drcumstantid evidence adduced at trid. See Puente v. State, 888 SW.2d
521, 527 (Tex .App—San Antonio 1994, no pet.). Intent can be inferred from the acts,
words, or conduct of the accused. See id. Findly, the control over the contraband need not
be exdudve, but can be jointly exercised by more than one person. See McGoldrick v. State,
682 SW.2d 573, 578 (Tex. Crim. App. 1985).

When the accused is not in exdusve possesson of the place where the contraband
was found, it can not be conduded that appdlant had knowledge of or control over the
contraband unless there are additiond indegpedent facts and drcumdances that afirmaivey
link gppdlant to the contraband. See Cude v. State, 716 SW.2d 46, 47 (Tex .Cim. App.
1986). The facts and circumdances must cregte a reasonable inference that gopdlant knew
of the controlled substance's exigence ad exercised control over it. See Dickey v. Sate,
693 SW.2d 386, 389 (Tex. Crim. App.1984). An independent fact, indicaing agppdlant's
knowledge and control of the contraband, exigs if the contraband was in dose proximity to
gopdlant and readily accesshle to him. See Abdel-Sater, 852 SW.2d a 676. Also, an
independent fact exigs if the amount of contraband found is large enough to indicae that
gopdlant knew of its presence. See Hill v. State, 755 SW.2d 197, 120 ( Tex. App—Houston
[14th Dist.] 1988, pet. ref'd).

Here, the fdlowing evidence was adduced a trid through the testimony of Bush and
hs patner, Officer Comeaux : (1) Avila spoke with Nainesng &fter he viewed the money
in Budh's trunk; (2) Avila then usad a nearby payphone to cdl someone, hung up the phone
and then immediady received ancther cdl; (3) agoproximady fifteen to twenty minutes
later, Gonzdes arived with a kilo of cocane (4) the three men conversed together, then
proceeded to Bud's car, where Avila asked Bush if he had the money; (5) when Bush
resoonded he wanted to see the cocaine, Awvila Sgnded Gonzdes to wedgh the cocane, as
requested by Bush, and Gorzaes complied; (6) when the cocaine was placed on the scaes,
Gonzdes aut the package o that the cocaine was visble As destribed, Avilas actions were
auffident to creste a ressonable inference that Avila knew of the cocan€s exigence and
exerdsad control over it. See Abdel-Sater, 852 SW.2d at 675.



Viewing this evidence in the light mog favorable to the verdict, a rationd trier of fact
could have foud beyond a reasonable doubt thet Avila knowingly or intentiondly ddivered
cocane to Officer Bush and tha he possessed the cocane with the intent to ddiver it to
Buh. See Santellan, 939 SW.2d a 160. Therefore, the evidence of Avild's knowledge of,
intent to ddiver, and control over the cocane is legdly auffident to support his conviction.
We overrule his second point of error.

V.
Factual Sufficiency

In hs fird pant of error, Avila chdlenges the factud auffidency of the evidence
undalying his convictions In reviewing a factud suffidency chdlenge, the court of gopeds
“viens dl the evidence without the prism of ‘in the light most favorable to the prosecution
and sts adde the vedict only if it is so contrary to the ovewhdming weight of the evidence
as to be dealy wrong and unjust.” See Clewis v. State, 922 SW.2d 126, 129
(Tex.CrimApp. 1996). Avila assts the evidence is fadtudly insuffident to support his
convidions because it was adduced a trid primaily through the tedimony of Officer Bush.
This characterizetion of the drength of the prosecution’'s case is mideading.  The Sae
produced Officer Bush to tedtify as to the converstions and events leading to Avilas aredt.
The State ds0 produced Officer Comeaux, who corroborated Officer Budh's tedimony to the
extat tha he was dile to obsave Avila taking with Narinesng, udng the tdephone and
wdking with Officer Bush to the undercover vehide The defense offered no evidence to
contradict the tedtimony of the State's witnesses.  Therefore, we cannot say the verdict was
S0 contrary to the oveewheming weight of the evidence as to be dealy wrong and unjust.
Seeid. Accordingly, we overrule Avild sfirg point of error.



V.
Post-Arrest Photographs

Avilas third point of eror on goped concerns the three podt-arest photogrephs of
Avila and two co-defendants.  In these pictures, Avila dams it is gpparent the three are
weaing handcuffs thus undemining their presumption of innocence and depriving them of
a far nd. Avila concedes, and we agree, the handcuffs are not visble in the photographs,
ad it gopears from the pictures the defendants are danding with their hands behind ther
backs  Nonethdess, Avila contends “a common sense review dealy shows dl three
defendants were in custody and subject to physicd resraints” We disagree.

Requiring a defendat to wear handcuffs before the jury a trid infringes his
conditutiondl presumption of innocence. See Marquez v. State, 725 SW.2d 217, 230 (Tex.
CrimApp. 1987). Although Avila was not handcuffed in front of the jury, he contends the
photographs of the crime scene dlow the jury to see him redrained.  The scene of the aime
may properly be shown to the jury as evidence, but the State must aso obsarve the rule that
the defendant be brought to the jury “unfettered” See Lucas v. State, 791 SW.2d 35, 38
(Tex.Crim.App. 1989).

The record demondrates the defendants were in cusody when the photographs were
teken, and therefore, we agree they would have been subject to physcd redrants.  However,
medy beng subject to phydcal redrant is not the same as gopeaing in front of the jury
redraned. Cf. Dennis v. State, 925 SW.2d 32 (Tex. App—Tyler 1995, pet. ref’d) (noting
videotgpe of police officer pladng handcuffs on defendant dlowed juy to sse him
resdrained). Here the jury did not see the handcuffs on the defendant. In fact, the fird
mention of the defendant’s redraints was made by the defense counsd asking Bush if Avila
was wearing hendauffs in the photogrgph.  Bush responded he did not know. Therefore, we
hod the State did not vidae the rde reguiring that a defendant appear before the jury
unfettered. See Lucas, 791 SW.2d a 38. Accordingly, Avilds third point of eror is

overruled.



VI.
Law of Parties Charge

In his fourth paint of error, Avila complains the trid court erred in submitting a charge
to the juy on the law of paties. He argues the trid court ered because the only evidence
supporting this charge was Officer Budh's tetimony. In assesing the uffidency of the
evidence to convict a paty of an offense, the evidence mugt directly or drcumdantiadly show
that the gopdlat acted with intent to promote or a3 in the commisson of the offense by
Llidting, encouraging, directing, dading, or dtempting to ad another peason in the
commisson of the ddivery. See Tex. Pen. Cobe AnN. 8 7.02(8)(2) (Vernon 1994); see also
Dade v. State, 848 SW.2d 830, 832 (Tex App—Houston [14" Dist.] 1993, no pet.).

If during the course of the trid, evidence is produced which would warant a charge
on the law of parties the trid court may charge the jury on the issue, even in the abosence of
an dlegaion in the inddment charging the accused as a paty. See Meanes v. State, 668
SW.2d 366 (Tex.CrimApp.1983); see also Puente v. Sate, 888 SW.2d 521, 529
(Tex.App—San Antonio 1994, no pet). In determining whether a parties charge is proper,
i.e, supported by the evidence, the trid court can look to events occurring before, during and
ater the commisson of the offense  See Medellin v. Sate, 617 Sw.2d 229
(Tex.CrimApp.1981). The court can look to the actions of the accused which reflect an
underganding and common design to do the prohibited act. See Beier v. State, 687 SW.2d
2 (Tex.Crim.App.1985); see also Puente, 888 SW.2d a 529. The defendant’s presence a
the scene of the offense is a fact which can be taken into account in ascartaining whether a
charge on the law of parties is warranted. See Keller v. State, 606 SW.2d 931 (Tex. Gim.
App.1980). The agreement of the individuds to actt as paties can be proven
dreumdatidly. See Morrison v. State, 608 SW.2d 233 (Tex. Gim. App. 1980); see also
Dade, 848 SW.2d a 832 (hdding paticpation in an enterprise may be infered from the
arcumgtances and nead not be shown by direct evidence).

The evidence in this case warants a paties charge  According to the record, Avila
mede a phone cdl which precipitaied the ariva of the cocane. Once the cocane arived,

8



he asked the undercover officer if he had the money, and then directed Gonzaes to weigh
the cocane on the scde in Budis car. This conditutes sufficdent evidence of Avilds
involvement in the transaction. See Cornejo, 871 SW.2d 752, 755-56 (hdding appdlant's
paticpation in phone cdls and asking officer if he had the money wes suffident evidence
of invovemeat in narcatics transaction). Therefore, the trid court did not er by submitting
apaties chagetothejury. Accordingly, we overrule Avild sfourth point of error.

VII.
Jury Instruction

In pont of error five gopdlant contends the trid court ered when it shifted the
burden of proof to gopdlant by indrucing the jury to redrict its ddiberaions to the guilt or
innocence of gppdlant, the defendant bdow. The exact sentence in the court's charge during
the guilt/innocence dage to which gopdlat objects daes the fdloning “Your sole duty at
this time is to determine the guilt or innocence of the defendant under the indiciment in this
caue and redrict your ddiberaions soldy to the issue of quilt or innocence of the
defendant.”

The core of gopdlant’'s agumat here is tha the foregoing indruction placed the
burden on gppdlant to prove his innocence  Appdlant contends thet the burden of proof was
improperly shifted because a finding of not guilty is not the same as an actud dfirmative
sowing of innocence  Appdlant condudes that the jury could not be impatid because
gopdlant had a heightened responghbility to afirmativdy prove his innocence under the
chage given.

Appdlat's agumert here is in coflid with the adtud wording of the chage ad
Texas datutory ad case law.  Frg, the charge given to the jury in the guilt/innocence dage,
which cotans the sentence objected to by gopdlat, adso contans the following
indructions “The law does not require a defendant to prove hisinnocence or produce any
evidence at all. The presumption of innocence done is aufficent to acquit the defendart,
unless the jurors are satidfied beyond a reasonable doubt of the defendant’s guilt after careful
and impatid condderation of al the evidence in the case The prosecution has the burden
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of proving the defendant quilty and it mus do so by proving eech ad every demat of the
offense charged beyond a reasondble doubt and if it fals to do so, you must acquit the
Oefendant.” (emphass added) The charge to the jury dated in plan language tha evary juror
coud underdand thet the defendant had no burden of proof whatsoever. It dso told the jury
that the defendant was presumed to be innocent. Moreover, the jury was not mided or
confused by an indruction thet redricted thar ddiberaions to guilt or innocence because it
was notice that they were not to condder, a the firg dage of a bifurcated trid, the issue of
punishmert.

Second, atide 37.07, 8 2(a) of the Texas Code of Crimind Procedure provides thet
“[i]n dl crimind cases, ... tried before a jury on a plea of not guilty, the judge shdl, before
agumat begins fird suomit to the jury the issue of guilt or innocence of the defendant of
the offenses charged, without authorizing the jury to pass upon the punishment to be
imposed.” Tex. Cobe CRIM. Proc. ANN. Art. 37.07, 8 2(@) (Vernon Supp. 2000). Thus, this
datute requires the trid court to submit the issue of guilt or innocence to the jury prior to the
punishment sage, and we hold that the language in the charge aout which the gopdlant now
complains merdly tracks the requirement of artide 37.07, § 2(a). 2

Third, this Court has conddered the exact same languege in a jury charge a the
qultinnocence dage of trid and held that it was not eror to submit such a chage See
Barnes v. State, 855 SW.2d 173, 175 (Tex. App—Houston [14™ Digt] 1993, pet. ref d).
The Barnes court noted, in reeching its hading, that the indruction was snmply infoming
the jury, in accordance with atide 37.07, to condder oy the quilt or innocence of the
defendant and not the issue of punishment. 1d. Because Barnes is precedent from this Court,
we are congtrained to fallow it.?

2 Appellant appears to challenge the constitutionality of article 37.07. § 2(a) in a footnote to his

argument. However, because he failed to provide authority supporting his contention, the argument is
inadequately briefed and we are not required to address it on appeal. See Sanders v. Sate, 963 S.W.2d 184,
191 (Tex. App.—Corpus Christi 1998, pet. ref’d); see also TEx. R. App. P. 38.1(h).

®  Another intermediate court of appeals has acknowledged the validity of, and applied, the analysis

(continued...)
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Accordingly, we hold thet it was not eror for the trid court to submit a charge to the
jury indructing them to redrict thar ddiberations to the guilt or innocence of the defendant.
In addition, we hold thet, as demondrated by an examinaion of the entire charge which
indructs the jury that the defendant did not have to prove his innocence, the burden of proof
for the State was not changed by the chdlenged languege in the charge, and no burden was
placed on appdlant to prove his innocence. See Flores, 920 SW.2d a 357. Appdlat's
point of eror fiveis overruled.

We dfirm the judgment of thetrid court.

John S. Anderson
Judice

Judgment rendered and Substituted Opinion filed February 17, 2000.
Pand conggs of Chief Jugtice Murphy, Justices Anderson and Hudson.
Publish— Tex. R App. P. 47.3(b).

3 (...continued)
in Barnes to a challenge that such a paragraph in the charge changed the burden of proof. See Floresv. Sate,
920 S.W.2d 347, 357 (Tex. App. — San Antonio 1996), pet. dism'd, improvidently granted, 940 S.\W.2d 660
(Tex. Crim. App. 1996). The Flores court concluded that virtualy the same instruction at issue here did not
change the burden of proof for the State because, under the wording of the entire charge, the appellant was
till presumed innocent and the State was still required to prove the guilt of the defendant. Id.
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