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OPINION

Appelant was charged by information with the misdemeanor offense of assault. A jury convicted
gppdlant of the charged offenseand the tria court assessed punishment at 180 days confinement, probated
for one year and afine of $400.00. Appellant raises two points of error. We affirm.

. Motion for Instructed Verdict

The firg point of error contends the trid court erred in overruling gppellant’'s motion for an
ingtructed verdict of acquitta at the conclusion of the State's case.



A. Standard of Review

To resolve this point of error, we must first establish the correct standard of appellate review. In
Cook v. State, 858 S.W.2d 467, 470 (Tex. Crim. App. 1993), the Court of Crimina Appedls sorted
through several cases that had differing holdings on the subject of appel late review of pointsof error deding
withthe denid of amotionfor ingtructed verdict. The Court concluded the languageinMadden v. State,
799 SW.2d 683, 686 (Tex. Crim. App. 1990), cert. denied, 498 U.S. 1301, 111 S.Ct. 902, 112
L.Ed.2d 1026 (1991), correctly stated the appropriate standard of gppellate review and held: "A chdlenge
to thetriad court's ruling onamotionfor aningtructed verdict isin actudity a chalenge to the sufficiency of
the evidence to support the conviction." Cook, 858 S.\W.2d at 470. Therefore, when conddering a point
of error contending the trid court erred in overruling a mation for ingtructed verdict, the reviewing court
"will congder the evidence presented at trid by both the State and gppellant in determining whether there

was sufficient evidence” 1d.

| ndetermining whether the evidenceis sufficient to support the conviction, we employ the standard
announced in Jackson v. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979), and ask
whether, viewing dl of the evidence in the light most favorable to the prosecution, any rationa trier of fact
could have found beyond a reasonable doubt the essentia eements of the crime charged. The standard
is gpplicable to both direct and circumstantia evidence cases. See Geesa v. State, 820 SW.2d 154
(Tex. Crim. App.1991).

Appelant concedes he assaulted the complainant but contends the assault was justified because
he was acting insdf defense and indefense of another. The jury was ingtructed on each defensive theory.
See TEX. PEN. CODE ANN. 88 9.31 and 9.41. Inthiscontext, the State does not have to disprove sdif-
defense or defense of another beyond a reasonable doubt. In Saxton v. State, 804 S.W.2d 910, 913
(Tex. Crim. App. 1991), the Court of Criminal Appeals explained that the State has the burden of
persuasion in disproving the evidence of self-defense, but that it does not have the burden of production,
"i.e., one which requires the State to afirmativey produce evidencerefuting the self-defensecdam.” Ibid.
The issue of self-defense isan issue of fact to be determined by the jury. 1bid; Jenkinsv. State, 740
S.\W.2d 435, 438 (Tex. Crim. App. 1983). Defensve evidencethat is merdy consstent with the physical

evidencewill not render the State's evidence insuffident sincethe credibility determinationof suchevidence
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is soldy within the jury's province and the jury is free to accept or reject the defensve evidence. See
Saxton, 804 SW.2d at 914. A jury verdict of guilty is an implicit finding rgecting the defendant's
sdf-defense theory. See Saxton, 804 S.W.2d at 914.

Therefore, the correct standard of gppdlate review to be gpplied by an appellate court in
determining the sufficiency of the evidenceto support aconvictionwher ajudtificationissue hasbeenraised
iswhether, after viewing dl the evidenceinthe light most favorable to the prosecution, any rationd trier of
fact would have found the essential elements of the convicted offense beyond areasonable doubt and also
would have found againgt gppellant onthe jutificationissue beyond areasonable doubt. See Saxton, 804
SW.2d at 914.

B. Factual Summary

With the foregoing standard in mind, we set forth the evidence in the light most favorable to the
verdict. Shortly before noon on October 18, 1996, the complainant stopped at a convenience store and
bought a pack of cigarettes. As he was driving fromthe parking lot, he saw appellant and his brother run
toward the vehide ydling. The complainant did not stop but instead drove to his home, which was
approximately one mileaway. Appelant and hisbrother followed the complainant and stopped in the front
of his house after the complainant pulled into his driveway. When gppdlant pulled into his driveway, he
saw either gppellant or his brother standing at the driver’ s door of the truck.

As the complainant exited, he grabbed a jack handle from insde his vehicle because he fet
threatened as he did not know what appellant and his brother wanted. The complainant began to wak
toward the rear of histruck and told gppellant and hisbrother to leave at least threetimes. Asthe brother
began to back away, gppellant rantoward the complainant. Appellant drew back hisfist asheran and his
brother aso began running toward the complainant. The complainant swung the jack handle and hit
aopdlant, but appelant and his brother continued. The complainant’ s attempt to flee was unsuccesstul;
asthe complainant tried to run away, gopdlant and hisbrother knocked the complainant to the ground, and
kicked and beat him until neighbors arrived.



The complanant testified that any attempt to escape before usng the jack handle would have been
futile because the garage door was closed and there was a fence eght feet high endosing the reer of his

home. The complanant suffered a broken nose, a chipped tooth and bruising.

Two police officerstedtified the jack handlewascapabl e of causngdeath or inflicting serious bodily
injury.

Appd lant testified he believed the complainant was going to strike his brother withthe jack handle
and to defend his brother, appellant ran toward the complainant and was struck with the jack handle.
Appdlant thentestified he assaulted the complainant to disarmhimthereby preventing the complanant from
assaulting ether gppellant or his brother.

C. Analysis

The evidence, viewed in the light most favorable to the verdict, reveds the complainant, while in
his driveway, was assaulted by gppdlant and his brother. Appellant argues the assault was judtified
because he was acting in sdf defense and in defense of his brother. The jury was instructed on each
justification. See TEX. PEN. CODE ANN. 88 9.31 and 9.41.* Appellant contendsthe Statefailed to rebut

these defensive theories beyond a reasonable doubt.

As noted above, the State is not required to firmatively produce evidence to rebut defensive
cdams Rather, the State bears the burden of proving appellant assaulted the complainant beyond a
reasonable doubt. See Hull v. State, 871 SW.2d 786, 789 (Tex. App.—Houston [14th Dist.] 1994,
pet. ref’ d) (citing Saxton v. State, 804 SW.2d 910, 913 (Tex. Crim. App.1991). Consequently, we
look not to whether the State presented evidence that rebutted each defensive theory, but rather we mugt
determine whether after viewing dl the evidence in the light most favorable to the prosecution, any rationa
trier of fact would have found the essentid dements of assault beyond a reasonable doubt, and if so, the
trier of fact would thereby have implicitly found against appellant on the saf-defense issue beyond a
reasonable doubt. See Hull, 871 SW.2d at 789 (citing TEX. PEN. CODE ANN. § 2.03(d)); Saxton,
804 SW.2d at 914. In this setting, we must remember that the jury isthe sole judge of the credibility of

1 The tria court denied the State’s requested charge on provoking the difficulty. See TEX.
PEN. CODE ANN. § 9.31(b)(4).



thewitnesses. See Sharpv. State, 707 S\W.2d 611, 614 (Tex. Crim. App. 1986), cert. denied, 488
U.S. 872, 109 S.Ct. 190, 102 L.Ed.2d 159 (1988). The jury may believe or dishdieve dl or part of any
witnessstestimony. Id. Appellant'stestimony done will not conclusively prove self-defense as a matter of
law. SeeLetsonv. State, 805 S.W.2d 801, 805-06 (Tex. App.—Houston[14th Digt.] 1990, no pet.).

On the bas's of the facts set forth above, wefind arationa jury could have found the essentid
elements of the charged offense of assault beyond a reasonable doubt and implicitly found beyond a
reasonable doubt against gppellant onthe issues of sAf defense and defense of athird person. Therefore,
wefind the evidenceis suffident to support appel lant's conviction. Consequently, thetria court did not err
in overruling appdlant’s motion for ingtructed verdict. Thefirgt point of error is overruled.

1. Jury Instruction

The second point of error contends the tria court erred in not further indructing the jury after it
began ddiberating.

A. Factual Summary

Asnoted above, the trid court ingtructed thejury onthe law of self-defense and defense of another.
Asapart of that ingtruction, the charge defined unlawful asfollows “*Unlawful’ means crimind or tortious,
or both, and includes what would be crimind or tortious but for adefense not amounting to justificationor

privilege” See TEX. PEN. CODE ANN. § 1.07(a)(48).

After the charge was read and the jury began its ddiberations, the jury sent a note asking: “Isit
lawful or unlawful for [the complainant] to use the jack handle to hit somebody who won't leave his
property?” Appellant requested the trid court ingtruct the jury that such conduct of the complainant was
unlawvful. Thetrid court denied therequest and ingtructed thejury: “ Pleaserefer to the charge and continue
deliberating.”

B. Argument and Analysis

Appdlant argues the triad court erred in not informing the jury the complainant’s conduct was
unlawful. In support of this argument, he relies upon article 36.16 of the Texas Code of Crimind
Procedure, which provides in relevant part: “ After the argument begins no further charge shdl be given to



the jury unless required by the improper argument of counsdl or the request of the jury[.]” (emphass
added) The State respondsthat to provide the instruction requested by appellant would be acomment on

the weight of the evidence. We agree.

Asagenerd rule, oncethe jury has been properly ingtructed and later submits a question, the trid
court should smply refer the jury to the court’s charge. See Ash v. State, 930 SW.2d 192, 196 (Tex.
App.—Dallas 1996, no pet.); Ishmael v. State, 688 S.W.2d 252, 262 (Tex. App.—Fort Worth 1985,
pet. ref’ d). A trid court should never givethejury aningtruction that congtitutes acomment ontheeements
of the dleged offense, or assumes a disputed fact. See Richardson v. State, 766 S.W.2d 538, 542
(Tex. App.—Houston [14th Dist.] 1989, pet. ref'd). A charge that assumes the truth of a controverted
issue is a comment on the weight of the evidence and iserroneous. See Whaley v. State, 717 SW.2d
26, 32 (Tex.Crim.App.1986); Richardson, 766 SW.2d at 541.

Inthe instant case, the trid court properly defined “unlawful.” Utilizing thet definition, thejury was
obliged to determine whether the complainant’s conduct of using the jack handle was, in fact, unlanful.
However, this was the precise question the jury asked the trid court to answer. Asthejury’s question
involved a disputed fact, an answer would have congtituted a comment on the weight of the evidence.
Consequently, we hold thetria court correctly responded to the jury’ squestionby referring the jury to the

charge. The second point of error is overruled.

The judgment of the trid court is affirmed.

15 CharlesF. Baird
Judtice

Judgment rendered and Opinion filed February 17, 2000.



Pandl condsts of Justices Anderson, Hudson and Baird.?
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2 Former Judge Charles F. Baird sitting by assignment.
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