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OPINION

Appdlant was charged by indictment with the offense of aggravated assault. Upon the State’s
recommendation, thetrial court accepted appellant’s pleaof nolo contender e to the charged offense,
found sufficient evidenceto substantiate gppe lant’ s guilt, but withheld an adjudication of guilt, and placed
gopdlant on community supervision for a period of seven years. The State later moved to adjudicate
gopdlant’ sguilt. Thetrid court revoked his community supervison and assessed punishment a eighteen
years confinement in the Texas Department of Crimina Justice—Ingtitutiond Divison.

Appdlant raises two points of error each chalenging the voluntariness of his initial plea when
gopdlant was advised the gpplicable range of punishment was that of athird degree felony, i.e., not less



than two nor greater thantenyears confinement. The State forthrightly concedesthetria court entered an
illegd sentence, noting that at the time of the commission of the alleged offense, October 23, 1993, the
offense was a third degree fdony whereas at the time of the adjudication of guilt, March 3, 1999, the
offense was a second degree felony. The State requests that we remand the case to the trid court for a
new punishment hearing. [nsupport of itsreques, the State cites Texas Code of Criminal Procedurearticle
44.29(b) and Levy v. State, 818 SW.2d 801, 803 (Tex. Crim. App. 1991).

Inlight of theillega sentence of eighteenyearsand pursuant to the State’ srequest, we remand this

case to the trid court for the assessment of punishment within the range prescripted for a third degree

felony.*
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1 We believe this remedy eliminates the need to further address appellant’s two points of error,

which contend his initid plea was involuntary because he pleaded to a third degree felony offense but was
subsequently sentenced to a second degree felony.

2 Former Judge Charles F. Baird sitting by assignment.

2



