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CONCURRING OPINION

I agree with the result and reasoning of the majority opinion except in the following
respects.
DeGarmo
The first two points of error contend that the former DeGarmo doctrine deprived
appellant of a fair hearing and rendered his decision not to testify at the punishment phase
involuntary. The majority opinion concludes that: (1)appellant’scounsel was justified in his
belief that DeGarmo was still viable during the punishment phase of trial; but (2) in order

to predicate error on the issue, appellant was nevertheless required at trial to make an offer



of proof or bill of exception setting forth the substance of what his testimony would have
been, i.e., but for DeGarmo. At a minimum, the conclusion that appellant’s counsel was
justified in believing that DeGarmo was still viable is unnecessary to the disposition of the
issue because the failure to make an offer of proof would be fatal to the challenge in any
event, and the determination that error was not preserved could more narrowly be reached
on that basis alone.

However, in addition to being unnecessary, the conclusion that appellant’s counsel
was justified in believing DeGarmo was still viable is at odds with the second conclusion.
That is, to say that appellant was required to make an offer of proof on the testimony he
would have given but for DeGarmo is, in effect, to say that he really couldn’t rely on
DeGarmo still being viable but instead had to make a record at trial in the event that
DeGarmo later proved not to be viable. Under these circumstances, the conclusion that
counsel was justified in relying on DeGarmo is at best unnecessary and likely misleading.

Cumulation Orders

I most strongly disagree with the majority’s view, apparently shared by other courts,
that courts of appeal retain inherent authority to selectively correct unassigned error in
instances other than the most fundamental breakdowns in the constitutional or judicial
process. As commonly as courts of appeals overrule convicted appellants’ points of error for
procedural default, our being any less willing to find proce dural default by the State can only
cause the impartiality of courts to be questioned.

I believe that the majority’s modification of the judgment can instead be based on
sustaining the State’s challenge to the failure to include a cumulation order as a cross-appeal

under Texas Code of Criminal Procedure 44.01(c)." Footnote 4 of the majority opinion

See TEx. Cop CrRIM. PrROC. ANN. art. 44.01(c) (Vernon Supp. 2000) (entitling the State to appeal
a ruling on a question of law if the defendant is convicted and appeals the judgment); see also id.
art. 44.01(b) (allowing the State to appeal a sentence in a case on the ground that the sentence is
illegal).



rejects this approach because there was no ruling on a question of law by the trial court.
Although it might be debated semantically whether the trial court’s exclusion from the
judgment of a cumulation order was more in the nature of a ruling or a non-ruling, the fact
remains that the trial court affirmatively considered the issue, as reflected by the reporter’s
record, and that the omission changes the legal effect of the judgment® and thereby has the
effect of a ruling of law. To conclude that this is not such a ruling elevates form over

substance.
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