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OPINION

Paul and Elizabeth Alcantar goped the summary judgment entered in favor of Windsor-Orange
County Credit Union in asuit to collect on two notes. We dfirm.

Background

Paul Alcantar executed a Loanliner Application Credit Agreement (the “Credit Agreement”).
Subssquently, he signed a Loanliner Advance Request Voucher and Security Agreement (the “FHrat
Advance Voucha™) to purchase a 1993 Honda Accord automobile. The car served as security for this



advance. A yexr laer, Paul Alcantar Sgned asecond Loanliner Advance Request Voucher and Security
Agreamant (the Second Advance Vouche™) for apersond loan. Elizabeth Alcantar Sgned asguarantor.
The parties disoute whether this advance was secured.

After the Alcantars defaulted on the Second Advance Voucher, the Credit Union, onthe besis of
afuture advance dause, brought suit on both notesfor amonetary judgment and sought forecdlosureonthe
car in stisfaction of the judgment. Thetrid court granted the Credit Union’'s summary judgment. The
Alcantars assert the trid court erred in granting the Credit Union’ s summeary judgment.

Standard of Review

To preval on amation for summeary judgment, the defendant must establish thet no materid fact
isue exigs and it is entitled to judgment asamatter of lawv. See Rhone-Poulenc, Inc. v. Steel, 997
S\W.2d 217, 222 (Tex. 1999). Oncethedefendant establishesthat no genuineissue of materid fact exids
regarding an dement of the plaintiff’s daim, the plaintiff must present competent summary judgment proof
rasngafactissueontha dement. See Guest v. Cochran, 993 SW.2d 397, 401 (Tex. App—Houston
[14" Dist.] 1999, no pet.). In conducting this review, we take as true dl evidence favorable to the
nonmovant, andwemakeall ressonableinferencesinthenonmovant' sfavor. See KPMG Peat Marwick
v. Harrison County Hous. Fin. Corp., 988 SW.2d 746, 748 (Tex. 1999).

Future Advance Clause

The Alcantars gengrdly dam cross collaterdization dauses or future advance dauses are
unconscionable. To the contrary, Texas law specificdly provides for future advance dauses. Section
9.204(c) of the Uniform Commercid Code dates

(c) Obligations covered by a security agreement may indude future advances or other
vaue whether or not the advances or vaue are given pursuant to commitment . . .

TEX. BUS. & CoM. CODE ANN. 8§ 9.204(c) (Vernon 1991). Commentary to § 9.204 further explains.

5. Under subsection (3) collaterd may securefuture aswel as present advanceswhenthe
Security agreement o provides . . . In line with the palicy of this Artide toward after-



acouired property interests this subsection vaidates the future advanceinterest, provided

only that the obligation be covered by the security agreement.
TEX. BUS. & COoM. CODE ANN. §9.204 cmt. 5 (Vernon 1991). Thisis condstent withdecisonsfrom
Texas courts holding thet a future indebtedness dause goplies only to those debts which are within the
reasonable contemplaion of the parties & the time the loan is executed. See, e.g., Wood v. Parker
Square State Bank, 400 S.W.2d 898, 901 (Tex. 1966); Moss V. Hipp, 387 SW.2d 656, 658 (Tex.
1965); Western Auto Supply Co. v. Brazosport Bank of Texas, 840 SW.2d 157, 159 (Tex.
App—Hougton[ 1% Digt.] 1992, nowrit); Bank of Woodson v. Hibbitts, 626 SW.2d 133, 134 (Tex.
App—Eadiand 1981, writ ref’ d n.r.e); Vaughan v. Crown Plumbling & Sewer Serv., Inc., 523
SW.2d 72, 76 (Tex. Civ. App—Houston [1% Dig.] 1975, writ ref’ed n.r.e).

The Alcantars further dam the loan documents here do not support cross collaerdization. The
Credit Agreament contains the fallowing future advance dause

SECURITY INTEREST . . . Property given as security under this Plan or for any other
loan may sscure dl amounts you owe the credit union now or in the future

The Hrda Advance Voucher further sates with respect to the security interest:

WHAT THE SECURITY INTEREST COVERS—Thesscurity securestheadvanceand
ay extensons, renewds or refinancings of the advance It dso secures any other
advances you have now or recave in the future under the LOANLINER Credit
Agreamant and any other amounts you owe the credit union for any reason now or inthe
future If the property description is marked with two gars (**), or the property is
household goods as defined by the Credit Practice Rule, the property will secure only the
advance and not the ather amounts you owe.

The blank in which the Honda Accord is liged is not marked with gars

The Loanliner documents here dearly and unambiguoudy datethet any property given as security
will dso cover any additiond advances. Therefore, conagtent with Texas law, that the Honda Accord
baing given as security for any later loans was well within the ressonable of the parties and was covered
by the security agreement. See, e.g., Wood, 400 SW.2d a 901 (obsarving future indebtedness gpplies
to those debts which were within the reasonable contemplation of the parties a the time the loan was
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executed); TEX. BUS. & CoM. COoDE ANN. 8§ 9.204 cmt. 5 (providing that future advance dauses are
vaid when the dbligation is covered by the security agreement).

The Alcantars dso contend it was never intended that the car secure the Second Advance
Voucher, but rather it was an unsecured loan. The law presumes that a written agreement correctly
embodiestheparties intentions, and isan accurate expression of the agreement the partiesreeched inprior
ord negatiations  See Estes v. Republic Nat’'| Bank, 462 SW.2d 273, 275 (Tex. 1970). Unless
ambiguous, the contract represents the intentions of the parties. See City of Pinehurst v. Spooner
Addition Water Co., 432 SW.2d 515, 518 (Tex. 1968). Intent isdetermined from objectivefactors
not subjective underdandings. See id. The Loanlingr documents are unambiguous. Therefore, pardl
evidenceis not admissbleto vary thetermsof the Loanliner documents See Estes, 462 SW.2d at 276;
see also Kimbell Foods, Inc. v. Republic Nat'| Bank, 557 F.2d 491, 496 (5" Cir. 1977), aff' d,
440 U.S. 715 (1979) (finding pardl evidence rule preduded tesimony regarding subjective intent of the
parties with repect to scope of unambiguous future advance dause).

TheAlcantarsfurther daim theaccd eration asto the car notewasineffective becausethat notewas
never indefault. AnAlabamafederd didtrict court hasrgected asmilar argument inacaseinvalving nearly
identica Loanliner documents. See Inre Kennemer, 143B.R. 275(N.D. Ala 1992). That court found
that the debtor had executed three credit advances under a“sngle openend line of credit,” and pursuant
to the unambiguous terms of the credit agreement, the debtor, athough current on one loan, was properly
declared in default on dl three agreements. Seeid. at 280.

The default provison of the Credit Agreement daes

DEFAULT —Youwill bein defait if you do not make apayment of the amount required
whenitisdue. . . . When you are in default the credit union can demand immediate
payment of the entire unpaid balance under this Flan without giving you advance natice
The Alcantars are bound by the terms of the future advance and default dauses. Having defaulted onthe
Second Advance Voucher, the Credit Union hed the right under the Loanliner documentsto dedare Paull

Alcantar in default on the car note.



The Alcantarsfurther assert the Credlit Union, by acod erating the car notewhenit wascurrent, was
charging uneamed interest in violation of Texas usury law. Thisargument iswithout merit. As discussed
above, the Credit Union properly acod erated both notes pursuiant to the future advance and default dause
contained in the Credit Agreament.

Fraud in the Inducement

Next, the Alcantarsdaim fraud in theinducement to avoid the effects of the future advance dause
The dements of fraud are: (1) amaterid misrepresentation, (2) that wasfdse, (3) that was ether known
to be fase when made or without knowledge of the truth, (4) that wasintended to be acted upon, (5) thet
was rdlied upon, and (6) that causadinjury. See Formosa Plastics Corp. USAv. Presidio Eng'rs
& Contractors, Inc., 960 SW.2d 41, 47 (Tex. 1998).

They dam that the loan officer at the Credit Union did not want them to see the future advance
dause. Inhisafidavit atached to the reponse to the mation for summeary judgment, Paul Alcantar dates
Atnotimedd | knowingly Sgn any document which gave the Plantiffs[g¢] acontinuing
interest in the 1993 [Honda Accord] for dl loans or transactions. When the Plaintiff's
Loan Officer . . . presented papers to me for Sgnature, he would dways hold the
documents by his thumb and forefinger of one hand, place them before me, and with the

index finger of the other hand, paint to the line where | was expected to Sgn.

The Alcantars have falled to dlege thefirg dement of fraud, i.e, an affirmative misrepresentation.
Therefore, the Alacantars have falled to raise a fact issue with respect to their defense of fraudulent
inducement.

Moreover, the partieshave an obligation to protect themsd ves by reading acontract beforesigning
it. See G-W-L, Inc. v. Robichaux, 643 SW.2d 392, 393 (Tex. 1982), overruled on other
grounds, Melody Home Mfg. Co. v. Barnes, 741 SW.2d 349 (Tex. 1987); Thigpen v. Locke,
363 S\W.2d 247, 253 (Tex. 1962). Inthe absence of fraud, aparty’ sfalureto read aningrument before
dgningitisnot aground for avoiding it. See Estes, 462 SW.2d a 276; First City Mortgage Co. v.
Gillis, 694 SW.2d 144, 147 (Tex. App.—Houston [14" Dist.] 1985, writ ref’d nr.e)). Onewho Sgns
the contract without knowledge of its contentsis presumed to have consented to itsterms and is charged
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withknowledge of itslegd consequences See Gillis, 694 SW.2d a 147. Here, in the dosence of any
fraud on the part of the Crediit Union, the Alcantars cannot avoid the terms of the Credit Agreement and
Advance Vouchessif they faled to reed them prior to executing them.

Summary Judgment Evidence

Fndly, the Alcantars argue the affidavit of Alan Grover, an employee of the Credit Union,
submitted in support of the Credit Union’ ssummeary judgment iscond usory and, therefore, will not support
summary judgment. Spedificdly, the Alcantars object to fallowing Satementsin Grover’ s dfidavit:

To secure repayment of the above destribed indebtedness, Defendant PAUL

ALCANTAR executed the Security Agreament, asworn true and correct copy of which

is attached to this Affidavit, granting to WINDSOR-ORANGE COUNTY CREDIT
UNION asecurity interest in the collatera described in the Security Agreement.

* * *

(1) thereis due and owing by both Defendants PAUL ALCANTAR and ELIZABETH
ALCANTAR, jointly and severdly, the sum of $3,094.44, together with prgudgment
interest a the rate of 15% per annum from December 21, 1995, in the amount of $686.45
asof dJune 11, 1997, for atotd sum of $3,780.89.

(2) thereis due and owing by Defendant PAUL ALCANTAR, individualy, the sum of

$10,160.38, together with prgudgment interest a the rate of 7.9% per annum from

November 4, 1996, in the amount of $494.21 as of June 11, 1997, for atotd sum of

$10,654.59.

To collect on a promissory note as ametter of law, the holder or payee need only establish: (1)
thereisanote (2) it isthelegd owner and holder of the note; (3) the defendant isthe maker of the note;
and (4) acertan bdanceisdueand owing onthenote. See Blankenship v. Robins, 899 SW.2d 236,
238 (Tex. App—Houston[14™ Digt.] 1994, no writ); Jones v. Resolution Trust Corp., 828 SW.2d
821, 823 (Tex. App—ort Worth 1992, writ denied). Grove’s afidavit redites the falowing facts the
afidavit is made onhis persond knowledge: the credit agreement, the advances, security agreement, and
guaranty agreement are identified; and the principd balances due and interest rateare Sated. Statements
such as these are not conclusory, but insteed are competent summary judgment evidence. See 8920



Corp. v. Alief Alamo Bank, 722 SW.2d 718, 720 (Tex. App.—Houston [14™ Dist.] 1986, writ ref’d
n.r.e). Norisadaement in a supporting affidavit thet the maker of a note has not made payments
condusory. See Blankenship, 899 SW.2d a 238; Spar ksv. Camer on EmployeesCredit Union,
678 S\W.2d 600, 603 (Tex. App—Houston [14™ Dist] 1984, nowrit); Ecurie Cerveza Racing Team,
Inc. v. Texas Commer ce Bank-Southeast, 633 SW.2d 574, 575 (Tex. App—Houston [14™" Digt]
1982, no writ).

We condudethetrid court did not et ingranting the Credit Union’ smation for summeary judgment.
Accordingly, the judgment of thetrid court is affirmed.
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