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OPINION

Summary judgment was granted againg Leonard James Kdley in aproperty digoute with the City
of Hitchcock. On gpped, Kdley contendsthat dueto unresolved fact issuesthetrid court erredingranting
summary judgment. We agree

Herbert and Vanesta Johnson owned nearly 100 acresof land in Galveston County. 101958, they
s0ld aportion of their land to Gaveston County Water Contral and Improvement Didrict No. 7. To permit
access to the tract, the Johnsons dso granted the Didlrict an easement across thair unimproved pasture
land. The dominant tract subsequently passed from the Didrict to the City of Hitchoodk, which operates



a awage trestment fadility on the property. The sarvient tract eventudly passed by succession to Mr.
Kdley, who usssit for farming and grazing caitle.

For many years, the essement was endosed by gateson both endsof theroadway. The City hed
access to the plant, and cattle were able to roam the tract fredy. Eventudly, the City replaced one of the
gateswith acattle guard. Thisincreasad the ease of accessto the plant while il retaining the cattle

Somdimein 1994, the City posted asgn naming the easement “Price Road,” and removed the
catle guard. Keley'scatle escaped, and on May 5, 1995, Kdley atempted to replace the caitle guard.
He was arrested for obstructing a public way, and taken before ajudtice of the peace who, according to
Kdley'sorigind petition, fined him and admonished him nat to return to hisland.

Keley dams the easement is a private easement for ingress and egress only, and thus the City
cannot unreasonebly interfere with hisright to usetheland. The City damsthe eesament isapublic right
of way, that it has been s0 9nce 1958, and that Keley cannot lawfully redtrict accessto it in any way.

OnMay 2, 1996, Kdley filed suit seeking adedaratory judgment asto the Satus of his rightsin
the land and an injunction to prevent the City from interfering with his use and enjoyment of his land,
spedificdly to prevent hisarrest should he return.  In the dternative, he induded two daims for unlawful
teking. Hrg, that by preventing his use of the land for farming and grazing cattle, the City hed unlawfully
taken the entire tract.  Second, that by trandforming a private eesement into a public road, the City had
unlawfully taken the difference in vdue between thetwo. Findly, Keley sought damages to compensate
him for lost income because he cannot work hisland for fear of arres.

The City moved for a “no evidence’ summary judgment. Thetrid court granted the motion and
ruled that Kdley take nathing.

The City’sMotion



Three of the grounds set out inthe City’ s*no evidence’ mation for summeary judgment are, infact,
afirmaive defenses (1) the Satute of limitations for adam of damege to property hed expired; (2) the
City enjoys Sovereignimmunity for intentiond acts and (3) the Statute of limitations for ateking hed run.*
See KPMG Peat Marwick v. Harrison County Housing Finance Corp., 988 SW.2d 746, 748
(Tex. 1999); City of Lancaster v. Chambers, 883 SW.2d 650, 653 (Tex. 1994). TheRulesaof Civil
Procedure gae that “a party without presenting summary judgment evidence may move for summeary
judgment on the ground thet there is no evidence of one or more essantid dements of adam or defense
on which an adver se party would have the burden of proof at trial.” TEX. R Civ. P. 166a
(i) (emphasisadded). Kdley, the party adverseto the City, doesnat bear the burden of provingthe City’s
dfimative defenses. An affirmative defense can never be a proper bads for a no-evidence summary
judgment, and the judgment may not be supported on these grounds. TEX. R CIv. P. 1664(1).

Neither can we congrue the City's motion as anything other than a “no evidencg” mation for
summary judgment. Themation wastitled “Rule 166(1)) Mation,” and it tracked the atutory language
of 166a(1). TheJudge sorder expresdy granted relief under Rule 166a(i) and, intheir repponsetoKdley's
moationfor anew trid, the City said that its“ motion madeit dear thet it wasaRule 166&(1) mation, the City
moving for summeary judgement on the ground thet there was no evidence of one or more of the essential
dementsof adam.”

1 Asan aside, we note that Kelley did not bring forward either a tort claim or a claim for damage
to property. Whilethe City alegeda two-year limit for takings claims, courts in Texas agree the cause of
action for inverse condemnation is barred only after the expiration of the ten-year period of limitations to
acquire land by adverse possession. See TEX. CIV. PRAC. & REM. CODE ANN. § 16.026 (Vernon 1986);
Brazos River Auth. v. City of Graham, 163 Tex. 167, 354 SW.2d 99, 110 (1961); Trail Enterprises, Inc.
v. City of Houston, 957 SW.2d 625, 631(Tex. App.—Houston [14" Dist.] 1997, pet. denied), cert. denied,
525 U.S. 1070, 119 S.Ct. 802, 142 L .Ed.2d 663 (1999).
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Public Dedication asa M atter of L aw

In its mation for summeary judgmert, the City d o dleged thet Kedley has no evidence showing he
possesses ay legd interest in the property a issue. Although not required by Rule 166(a)(i), the City
atached the Johnson's origingl dead granting the easement to their mation.  Clearly, there cannot be a
teking if Kdley does not own theland in dispute®

When regponding to a*“no evidence’ summary judgmernt, it is the non-movant’ s burden to bring
forth evidence that raises afact issue on the chdlenged dements See Heiser v. Eckerd Corp., 983
S\W.2d 313, 316 (Tex. App.—Fort Worth 1998, no pet.); Jackson v. FiestaMart, Inc., 979 SW.2d
68, 70 (Tex. App—Augin 1998, no pet.). Thenon-movant “isnot required to marshd itsproof,” but need
only point out the evidence produced which establishes that a quedtion of fact exigs. Bomar v. Walls
Regional Hosp., 983 SW.2d 834, 840 (Tex. App—~Waco 1998, no pet.). A “no evidence” summary
judgment is properly granted only if the non-movant cannot present more than a scintilla of probative
evidence. See Fiesta Mart, Inc., 979 SW.2d a 70-71. More thanascintillacf evidenceexigswhen
the evidence “rises to a levd that would enable reasonable and far-minded people to differ in ther
condusons” Merrell Dow Pharmaceuticals, Inc. v. Havner, 953 SW.2d 706, 714 (Tex.1997)
(internd citations omitted).

Keley offered no separate evidence, but ingead pointed to the deed and argued thet it can be
reasonably interpreted as granting only an easement for ingressand egress. See Fiesta Mart, Inc., 979
SW.2d a 70 (evidence atached by movant in a no-evidence summary judgment mation is nonethdess
“summary judgment evidence beforethe court”). The deed wasexecuted a the sametimethe neghboring
tract was s0ld to the water didrict. Its rlevant provison daes “that we. . .do herdby GRANT AND
DEDICATE an easament for roadway purposesin, on and over [the tract now owned by Keley].” The
grant does nat define boundaries for the eesement. The City arguesthat, asamaiter of law, the deed can
only beinterpreted as an express dedication of a public road. It contends that any easement to a public

2 |tisnot an element of Mr. Kelley’s second claim of unlawful taking, that by preventing his use of
the land for farming and grazing cattle, the City had unlawfully taken the entire tract.
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entity is necessaxily a public road and that the Johnson's use of the terms “dedicate’ and “roadway” is
enough, in and of itsdf, to make the easement a public road.

The City damsthat any essament granted to a public entity is, of necessty, apublic road. The
soope of an easement, however, is not determined by the Satus of the parties. The scope of an express
essamant isdetermined by theface of the deed unless cause exigsfor going outsdethefour cornersof the
grarting indrument or the document is ambiguous. See Adams v. Norsworthy Ranch, Ltd., 975
S\W.2d 424, 428 (Tex. App—-Augtin 1998, no pet.); Wall v. Lower Colorado River Authority, 536
SW.2d 688, 691 (Tex. App-Audtin 1976, writ ref’d n.r.e)). One example of a private easement being
granted to apublic entity is Texas Parks and Wildlife Department v. Callaway, 971 SW.2d 145
(Tex. App—Audin 1998, no pet.). Cdlaway owned property on which the Texas Parks and Wildlife
Depatment had an essament for awaterway pass. The terms of the easement Sated thet the passwould
be dosed to dl water traffic exogpt Department personnd.  The Department eventually decided to open
the passtothepublic. Cdlaway sued, dleging that opening the passviolated the easement and congtituted
ataking by inverse condemnation. The court held Cdlaway’ s suit was alawful cause of action.

The City dtestwo cases, neither of which support its position. The case of City of Uvalde v.
Stovall, 279 SW. 889 (Tex. Civ.App—San Antonio 1925, writ ref’ d) involved avehiclethat crashed into
an open excavation. When sued, the dty denied lidbility daming the road was not apublic road because
it had never “acoepted” the roadway. The case does not discuss how or in what manner the Sreet was
dedicated. In fact, the case ssemsto suggest that the road was acquired by condemnation. 1d.

Thedty’ssecond case, Viscardi v. Pajestka, 576 SW.2d 16 (Tex. 1978), involved adispute
about the gatus of an dleyway. Inthat case, abank deeded portions of ablock to separate individuds.
Oneof the deedsinduded adedication of an dley between thetwo lots The jury conduded the bank
intended its dedication of the dley to be a public dedication; thus, the dley could be usad by both
landowners. The supreme court affirmed the jury’ sfinding, but its decison was based upon evidence of
the grantor’ sintent, not alegd maxim requiring dl such dedicationsto be public. The court found theuse



of the phrases “ has dedicated” and “does dedicate’ to be only some evidence of intent. The Court dso
relied on extraneous evidence such as subseguent deeds and the inaction of individud owners

Here, the Johnson' suseof theterms* dedicate’” and “ roadway” issomeevidencethet theeasement
was intended to be public. However, the aisence of any defined right-of-way in the deed and the
subsequent actions of the parties in redtricting access with gates is some evidence the parties intended a
private eesement. The question of whether or not a dedication to public use has occurred isinvariably a
question of fact. See Viscardi v. Pajestka, 576 SW.2d 16, 19 (Tex.1978); Gutierrez v. County
of Zapata, 951 SW.2d 831, 837(Tex. App—San Antonio 1997). Mere use of the term “dedicate’
isnot digpodtive See Viscardi, 576 SW.2d at19; seealso Russell v. City of Bryan, 919 SW.2d
698, 703(Tex. App—Houston[14™ Dist.] 1996, writ denied)( mereuseof theterm“ dedlication” doesnot
indicate what is being conveyed); cf. City of Newport v. Sisson, 51 R.I. 481, 155 A. 576 (1931)
(finding that “the use of the word, ‘dedicate’ is not decisve of the character of the conveyance when
congdered with the other terms of the conveyance™); Joyce v. Brothers Realty Co., 127 So.2d 756,
760 (La Ct. App. 1961) (holding that dedicationsto public use are not governed by the drict rules).

We find the deed may reasonably be interpreted to grant a private eesement. Thus, Keley has
presented some evidence of ownership of the property at issue. Accordingly, under the record presented
here, summary judgment was not gppropriate.

The judgment of the trid court is reversed and the cause is remanded for further proceedings
conggent with this gpinion.

1Y J. Harvey Hudson
Judtice



Judgment rendered and Opinion filed March 9, 2000.
Pand congss of Chief Jugtice Murphy and Justices Anderson and Hudson.
Do Not Publish— Tex. R. APP. P. 47.3(b).



