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OPINION

Nationd Hord Savice, Inc., gopeds from a summary judgment granted Weingarten Redty
Investorsinitsauit dleging breech of contract. Becausewefind that Nationd’ slease-based damisbarred
by the datute of frauds and that it has waived any dam for rembursement of capita expenditures, we

afirmthetrid court'sjudgment.
I. Background

Nationd, the operator of aflora shop, entered into aleasewith Weingarten on January 28, 1982,
that was extended a least twice and was scheduled to expire on June 30, 1994. In early 1993,



goproximately ayear beforethelease sscheduled expiraion, Weingarten requested Nationd make cartain
repairs to the property pursuant to the lease. Nationd Chief Executive Officer Fred Massey dleges that
soon thereafter he met with Weingarten representative Scoit L uther to discuss extending the lease beyond
its scheduled expiration. Massey informed Luther that Nationd would agree to extend the lease only if
Nationd were dlowed to make cartain cgpitd improvementsto the property and only if Weingarten were
to reamburse Nationd for the improvements. Massey dleges that Luther subsequently told him that
Waeingarten officids had gpproved a five-year extenson with the agreed-upon rent schedule and thet
Weingarten had agreed to remburse Nationd up to $7,000 for the requested improvements. Massey
advised Luther that Nationd agreed to the terms. A few weeks later, on Augugt 23, 1993, Weingarten
ddivered to Nationd arenewd |etter for execution. The cover |etter provided, in part, asfollows

Endosed are four (4) execution copies of a Renewd Letter extending the term of the
captioned Lease Contract.

If this insrument is in acoeptable form, please 9gn dl copies and return them in the
envelope provided. After execution by Landlord [Wengarten], one (1) fully executed
copy will be returned to you for your records

Should you have any quedtions or comments, pleesefed freeto cdll.

WEINGARTEN REALTY INVESTORS

By: Weingarten Redly Management Compary
By: (9gned)
Kim Ibarra

Legd Department

Attached was the three-page renewd |etter, with Sgneture lines for Nationd’ s presdent and for
Waeangarten' spresident. Thesummeary judgment record containsacopy sgned by Nationd but not acopy
sgned by Weingarten. Nationd does not dlege tha Weingarten Sgned the renewd letter. The extenson
cdled for anincressein rent to $2,859 per month, up from $2,526.67 under the previous extension, for
the period from July 1, 1994, through June 30, 1995. In addition, the extenson provided theat Weingarten



agreed to remburse Nationd up to $7,000 for the capitd improvements. The renewd etter further
provided that the agreement would extend the lease through June 30, 1999, “when executed by the
paties” Massey dleges tha he maled the executed renewd Ietter to Weingarten but never received a
copy Sgned by Weangarten. Weingarten dlegesthat it never recaived the agreement sgned by Nationd.
Masey d0 dlegesthat Nationd mede the cgpitd improvements.

About ayesr laer, after the renewd |etter was to have taken effect, Nationd sent Weingarten a
check dated July 12, 1994, for $2,859, the increased monthly rent under the renewd |etter. By letter
dated July 29, 1994, however, Weingarten informed Nationd that the lease had terminated on June 30,
1994, and that Wengarten deamed that Nationd was occupying the premises on amonth-to-month besis.
Inthet letter, Weingarten informed Nationd  thet it was terminating the month-to-month tenancy effective
midnight August 31, 1994. On August 17, 1994, Weingarten tendered to Nationd acheck for $332.33,
the difference between the rent under the previous extenson and the rent under the unexecuted renewd
letter. Weingartencalled the payment arembursement of overpayment of the July 1994 rent. Weingarten
subseguently filed suit to evict Naiond from the premises, which Weingarten ultimeatdy leased to a
restaurant chain. Nationd arguestha after WWeingarten sued for eviction, the florig was forced to move
to an unsatifactory location, where the business ultimatdy failed.

On Augug 19, 1997, Weingarten sued Nationd for rent unpad during the eviction process.
Nationd answered and filed a counterdam for wrongful eviction, breach of contract, violations of the
Deceptive Trade Practices Act, fraud, and the damages resullting from the loss of the flord business.
Wengarten moved for partid summary judgment. Thetrid court firg granted partid summary judgment
as to the recovery of lost net profits  The court laer granted partid summary judgment as to al of
Nationd’ sdams without Soeaifying upon which groundsit rdied. The partid summary judgment became
find when Weingarten nonsuited its remaining causes of action againg Nationd.

1. Discussion

Nationd advancesone globd issuein which it arguesthat thetrid court ered in granting summary
judgment to Weingarten. Nationd aso ligts twelve specific subissuesin support of itsglobd issue. Inits



firs spedific issue, Nationd arguesthat thetrid court erred because there was agenuine issue of meteria
fact asto whether the satute of frauds had been tidfied.

A. Standard of Review

Upon gopdlate review, the movant has the burden of showing thet there are no genuine issues of
meterid fact and that it is entitled to judgment as a matter of lav. See Nixon v. Mr. Property
Management, 690 SW.2d 546, 548-49 (Tex. 1985). Inreviewing thesummeary judgment proof, wewill
take as true proof favoring the nonmovant and will indulge every reasonable inference and reolve any
doubtsin favor of thenonmovant. See id. A trid court should grant a defendant’s summary judgment
moation if the defendant disoroves a least one essentid dement of the plaintiff’s cause of action or
edablihesdl the dements of its affirmative defense asamatter of lav. Seeid.

Evidence favorable to the movant’ s pogtion will rardy be conddered unlessit is uncontroverted.
See Great Am. Reserve Ins. Co. v. San Antonio Plumbing Supply, 391 SW.2d 41, 47 (Tex.
1965). A moation for summary judgment mugt expresdy present the grounds upon which it is mede, and
it mugt gand or fdl on these groundsdone. See TeX. R. CIv. P. 166&(c); Science Spectrum, Inc. v.
Martinez, 941 SW.2d 910, 911 (Tex. 1997). Issuesnot expresdy presented to thetria court by written
moation or response to the motion for summary judgment cannot be congdered on goped as grounds for
reversd. See McConnell v. Southside Indep. Sch. Dist., 858 SW.2d 337, 341 (Tex. 1983). When
atria court's order granting summary judgment does not Specify the ground rdlied upon for itsruling, we
will &firm the judgment if any of the theories advanced ismeritorious. See Evansv. First Nat’'| Bank
of Bellville, 946 SW.2d 367, 377 (Tex. App—Houston [14™ Dist] 1997, writ denied).

B. Statue of Frauds

An agreament to lease red edae for aterm longer than one year is nat enforcegble unless the
agreement issigned by the party sought to be charged with the agreement. See TEX. BuS. & CoM. CODE
ANN. §26.01(8)(2), (b)(5) (Vernon 1987) (atuteof frauds); TEX. PROP. CODE ANN. §5.021 (Vernon
1983). The maerid maodification of alease fadling within the Satute of frauds aso mugt bein writing and
sgned by the party sought to be charged with the modification. See Lone Star Steel Co. v. Reeder,
407 SW.2d 28, 31 (Tex. Civ. App—Texarkana 1966, writ ref’d n.r.e).
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The lease extenson at issue, purporting to run from July 1, 1994, to June 30, 1999, was for a
period of fiveyears It fals within the Satute of frauds The summary judgment proof dso shows thet
dthough Nationd sgned the extenson, Weingarten did not. Such lease for aterm longer than one year
mugt be 9gned by the party sought to be charged with the agresment. The extensonisnot so Sgned and
isnat enforcegble againg Weingarten.

Nationd arguesthet the cover letter, when combined with the undgned renewd |etter, condtitutes
suffident proof of alegd memorandum to stidfy the satute of frauds. See Cohen v. McCutchin, 565
SW.2d 230, 232 (Tex. 1978) (to satisfy Satute of frauds, there must bewritten memorandum, complete
withinitsdlf in every materid detall, and which contains dl essentid dements of agreement, so thet contract
can be ascertained fromwritingswithout resorting to ordl testimony); Padilla v. LaFrance, 907 SW.2d
454 (Tex. 1995) (written memorandum need not be contained in one document).  Such amemorandum
mugt be Sgned by the party sought to be charged. See Adams v. Abbot, 254 SW.2d 78, 80 (Tex.
1952). Nationd arguesthat amaterid fact issue remains asto whether Kim Ibara, theindividud sgning
the cover letter, hed theauthority to bind Weingarten and thet the cover letter could help condlituteawriting

sgned by the party sought to be charged.

The cover letter isthe only document Sgned by anyone at Weingarten. Ibarraisidentified asbeing
with thelegd department, but isnot otherwise identified as an atorney, a secretary, or apardegd. The
language of the cover letter itsdf providesthat after Nationa sgnsthe renewd |etter, the copies were to
be returned to Weingarten for execution.  This suggests thet the renewd |etter is mede effective by the
sgning of both parties not merdy the Sgning by Nationd. Therenewd letter itsdf sad it would become
effective “when executed by both parties”

The cover |eter and the renewd Ietter combined do not condtitute a sufficdient memorandum of
agreamant sufficent to stidy the daute of frauds The plain language of both the cover letter and the
renewd |etter contemplatesthat both parties must agn therenewd letter before the renewd |etter became
effective  The trid court did not ar if it granted summary judgment on grounds that the lease was
unenforceable under the datute of frauds. We overrule Nationd' sfirs issue

C. Partial Performance



Inits second issue, Nationd arguesthet even if the combined documents do not sty the Satute
of frauds, the trid court ered in granting summary judgment because Nationd hed established partid
performance, which removes the lease from the Satute of frauds

An ord agreement for aletting of red estate for agreater period than one year may be taken out
of the operation of the datute of frauds by such part performance as, on principles of equity, entitlesthe
lessee to spedific paformance. See Anderson v. Anderson, 13 Tex. Civ. App. 527, 529, 36 SW.
816, 817 (1896). Inthe context of an ord lease, an exception to the goplicability of the Satute of frauds
can exig if each of the fallowing dements are met: (1) payment of condderation; (2) possesson of the
leased premisesby lessae; and (3) thelesseemakesvauableimprovements. See King v. Brevard, 378
S.\W.2d 681, 684 (Tex. Civ. App—Audin 1964, writ ref’d nr.e). Equity may enforce an cthewise
unenforcegble ora agreement when nonenforcement of the agreament wiould itsdlf amount to afraud. See
Dodson v. Kung, 717 SW.2d 385, 388 (Tex. App—Houston [14" Dist.] 1986, writ ref’d n.r.e).

Nationd argues that partid performance took the lease out of the Statute because Nationd
possessed the property, pad condderaions, in the form of the July 1994 rent, and made vauable
improvements

Astotheduly 1994 rent, Nationd arguesthat \Weingarten' saccepted, endorsed and deposited the
check, and that such actions condtituted partid performancein theform of payment of consderation. The
summary judgment proof shows, however, that goproximatdly five weeks after Weingarten depodited the
check, it rebated to Nationd the excess, cdling the payment a return of overpayment.  Although
Waeingartendid endorse and deposit the check, such check-reated actionsin abusiness often arehandled
automdicdly by office personnd separate and gpart from business decisons regarding the execution of
lease agreements. We have not found a Texas casein which acourt has held the endorsement and deposit
of acheck by the payee is sufficient to take amultiyear lease out of the datute of frauds when the payor
seeksto avoid the gatute. All three dements must be met to take the ord agreement out of the Satute of
frauds Here, the payment of the rent was recouped and, hence, no condderation paid. The lack of
congderation issufficient in itsdf to negate Nationd’ s partid performance argument.



Nevethdess Nationd further argues tha it made vaduable improvements, and that such
improvements took the agreement out of the datute. Nationd failed to advance this argument to the tridl
court. We cannot congder it on goped as groundsfor reversd. See McConnell, 858 SW.2d at 341.
Such dam arguebly is recoveradle in an action in the nature of quantum meruit or partid performance as
to the reimbursement daim. On gpped, however, Naiond fals to present an issue seeking recovery of
the $7,000 on grounds of quantum meruit or partid perfformance. It advances its capitd expenditure
agumant only in an attempt to take the lease out of the Sature of frauds. By faling to raise the issue,
Nationd haswavedany dam. See TEX. R App. P. 38.1(h); Maranatha Temple, Inc. v. Enterprise
Prods. Co., 893 SW.2d 92, 105-06 (Tex. App.—Houston [1% Digt.] 1994, writ denied). Weoverule
Nationd’s second issue.

D. Promissory estoppel

In its third issue, Naiond argues that summary judgment was improper because promissory
estoppd removed the contract from the Satute of frauds

For promissory estoppd to create an exception to the datute of frauds, there must have been a
promise to Sgn awritten contract that hed been prepared and that would satisfy the requirements of the
daute of frauds. See Nagel v. Nagle, 633 SW.2d 796, 800 (Tex. 1982). Courtswill enforceanord
promiseto sgn an indrument complying with the satute of fraudsif (1) the promisor should have expected
that his promise would leed the promisee to some definite and subgtantia injury; (2) such an injury
occurred; and (3) the court mugt enforce the promise to avaid injusice. See id. (ating “ Moore"
Burger, Inc. v. Phillips Petroleum Co., 492 SW.2d 934 (Tex. 1973)). ItisthepromisetoSgn a
written agreement or enter into written agreement that is determinaive. See Southmark Corp. v. Life
Investors, Inc., 851 F.2d 763, 769 (5" Cir. 1988); “ Moore” Burger, 492 SW.2d at 938, 940.
Promissory estoppd sufficient to remove a contract from the Satute of frauds requires thet the promisor
agreeto 9gn adocument that had areedy been prepared or “whaose wording had been agreed upon” thet
would satisfy thegaute of frauds. See Southmark Corp., 851 F.2d 763 a 766. A promiseto prepare
awritten contract is not auffident. See Beta Drilling, Inc. v. Durkee, 821 SW.2d 739, 741 (Tex.
App—~Houston [14™ Dist] 1992, writ denied).



Massey dleges only thet Weingarten representative L uther told him thet he, L uther, had “ obtained
goprova” from Weingarten officds to extend the lease with an agreed rent schedule and rembursament
agreament. Massey does not goedificdly alege thet anyone a Weingarten promisad to Sgn apreexiding
writing. Indeed, he does nat dlege that such awriting existed a the time of the purported promise. Nor
do we s=ein the cover |dter apromiseto Sgn therenewd Ietter. The cover |etter provided thet a copy
would bereturned after execution. Moreover, when Nationd recaived therenewd | etter, therenewd |etter
planly gaed it would become effective upon execution by both paties  When a party relies on a
memarandumof agreement in asserting apromissory estoppd exception to the Satute of frauds, thet party
may not disregard unfavorable provisons in the memorandum agreamant. See Coastal Corp. v.
Atlantic Richfield Co., 852 SW.2d 714, 717 (Tex. App—Corpus Chrigti 1993, no writ) (citing Hall
v. Hall, 158 Tex. 95, 102, 308 SW.2d 12, 17 (1957)). Naiond dgnified its agreement with thisterm
by sgning therenewd letter. We do nat find in Weingarten' sactionsapromiseto sgn awriting that elther
was in exisence or whose wording hed been agreed upon.

Aswithits patid performance argument, Nationd doesnot arguethat itscapitd expendituresare
recoverable under promissory estoppd. It advances its estoppe argument only to satisy the Satute of
frauds with regard to the five-year lease extenson. It haswaived any daim for reimbursement of capita
expenditures. See TEX. R APP. P. 38.1(h); Maranatha Templ e, 893S.W.2d at 105-06. Weoverrule
Nationd’ sthird issue.

E. Other Issues

In its fourth and fifth issues, Nationd argues that Weingarten has a vadid contract because it
accepted the bendfits of the contract and that under themailbox rule, Nationd established avalid contract
when mailed the sgned renewd letter.  The acceptance-of-benefits argument resembles Nationd's
unsuccessul patia performance agument. This argument, too, falls. Additiondly, we have found no
authority suggesting that the mailbox rule will teke the contract out of the Satute of frauds We overrule
Nationd’s fourth and fifth issues

In its 9xth and seventh issues, Nationd argues thet the trid court erred in granting judgment
because Nationd raises a fact issue about whether dl conditions precedent had been met or whether



Weingartenhad waived any conditionsprecedent. Thecondition precedent groundisadefenserdied upon
by Weingarten; waiver isaground rdlied upon by Nationd to negete Weingarten' sdefense. Becausethe
datute of frauds issue will support the summary judgment, the trid court need not have addressed
Waeingarten' scondiition precedent defense or Nationd’ sassartion of waiver. Weovearule Naiond’ ssixth
and saventh grounds.

Initsdeventhissue, Nationd complainsthetrid court erred in granting judgment on grounds thet
logt profitswere conssquentid damages not recoverable under theterms of thelease. Thetrid court could
have granted summary judgment to Weingarten without relying upon Nationd’ saleged contractud walver
of consequentid damages. We overrule Naiond’sdeventh issue

F. Other Claimsand Complaints

Initsaghthissue, Nationd contendsthet the trid court erred in granting judgment to Wengarten
because the gatute of frauds does nat extinguish Nationd’ sfraud dam. Weingarten moved for summary
judgment, in part, on grounds that such dam is subsumed by Nationd’s contract dam. On goped,
Nationd does not atack thisground. See Evans, 946 SW.2d a 377. Weoverrulethisissue

In Nationd’ s ninth issue, it complainsthet the trid court erred in granting judgment because there
is agenuine issue of materid fact regarding Nationd’ s being wrongfully evicted. An action for wrongful
eviction requiresavaid unexpired leese. See McKenziev. Carte, 385 SW.2d 520, 528 (Tex. Civ.
App—~Corpus Chrigi 1964, writ ref’d n.r.e). Here, there being no suchlease, Nationd’ sdamfalsasa

matter of lav. We ovaruleits ninth issue

Initstenth issug, Nationd damsthetrid court erred in granting summeary judgment on itsdams
under the Deceptive Trade Practices Act. Breach of contract dlegations will not support aDTPA dam.
See Ashford Dev., Inc. v. USLife Real Estate Servs. Corp., 661 SW.2d 933, 935 (Tex. 1983).
Where a defendant’ s dleged misrepresentations concern the defendant’ s failure to fulfill its contractual
duties, such dleged falure to later perform the duties does not condtitute a misrepresentation under the
DTPA. See Crawford v. Ace Sign, Inc., 917 SW.2d 12, 14 (Tex. 1996). The duties sought to be
enforced wereestablished by contract. Nationd alegesno misrepresentation gpart from thefalureto fulfill
contracts We overruleitstenth issue



Initstwdfthissue, Nationd complainsthat thetrid court erred in denying its objectionsto cartan
summary judgment proof. Nationd waived any complant by failing to get the court’s ruling Sgned and
made a part of therecord. See Cain v. Rust Indus. Cleaning Servs., Inc., 969 SW.2d 464, 466
(Tex. App—Texarkana 1998, writ denied). We overruleitstwefth issue

[Il1. Conclusion

Having found that the Satute of frauds bars enforcement of the lease extenson and that Nationd
heswalved any dam for rembursement of cgpitd expenditures, we dfirm the trid court’ s judgmentt.

19 Don Wittig
Judice

Judgment rendered and Opinion filed March 9, 2000.

Pand conggs of Chief Judice Murphy and Justices Hudson and Wittig.
Do Not Publish— Tex. R App. P. 47.3(b).

10



