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OPINION

Appellant, James Jerald Zarychta, was convicted by ajury of the offense of capital
murder committed in the course of a burglary of ahabitation. The trial court sentenced
appellant to life imprisonment. Thereafter, the First Court of Appeals reversed and
remanded the cause for a new trial. Zarychta v. State, 961 SW.2d 455 (Tex.
App.—Houston[1% Dist.] 1997, pet. ref’d). Onretrid, appd lant wasagain convicted by a
jury of capital murder and thetrial court again sentenced appellant to life imprisonment. In
fiveissues, appellant contends: (1) thetrial court erred inoverruling hismotionto disqualify

the Montgomery County District Attorney' s Office; (2) thetrial court erred in overruling



his motion to suppress evidence (3) the evidence was legdly insufficient to prove the
murder was committed during the commission of a burglary; (4) the trial court erred in
overruling appel lant’s obj ection to a photo array; and (5) thetrial court erred in failing to

grant appellant credit for pre-trial confinement. We affirm.

OnMarch 10, 1993, Mr. Jewel P. Madol e arrived at hishomein Montgomery County
and, upon entering, inadvertently surprisedtwo burglars—appellant and hisfifteen-year-old
brother, William Knaoble. K noble, armed witha9mm handgun, confronted Madole. Madole
fled from his home, but was pursued by Knoble. Knoble shot and killed the victim behind
his residence. Madole was shot at least five times. One bullet peforated his right lung,
another perforated both his large and small intestine, and three others entered his right
buttocks and perforated hisright columnary artery. Appellant and Knoble then fled the
scene in appellant’s red pick-up truck. A neighbor heard the gun shots and observed
appellant’ s truck speed away from the scene.

The Montgomery County Sheriff’s Department investigated the murder and quickly
obtained awarrant for appellant’ sarrest. The day after the murder, aHouson patrol officer
observed appellant driving a red pick-up truck in Harris County. Both the officer and
appellant were pulling into the parking lot of a gas station. The officer exited his vehicle
and approached appellant, who was also exiting hisvehicle. Theofficer asked appellant to
identify himself, appdlant did, and the officer arrested him. According to the officer’s
testimony, aMontgomery County Sheriff’s Deputy arrived on the scenewithin two minutes

and took custody of appellant and his vehicle.

Appellant was then transported to the Montgomery County Jail. Appellant’ svehicle
was impounded by the Montgomery County Sheriff's Department. On March 11, 1993,
appellant confessed hisinvolvement in the crime. On March 12, 1993, appellant’ s brother
also gave acomplete confession. TheMontgomery County Sheriff’s Department obtained
awarrant to search appellant s vehicle and discovered pawn tickets and a sales receipt for

the purchase of 9mm ammunition. The receipt indicated the ammunition was purchased at
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11:30a.m. ontheday of themurder. The Sheriff’sDepartment lifted appellant’ sfingerprint

from the receipt.

Duringhisfirsttrial, appel lant wasrepresented by Peter Speers. Sometimethereafter,
however, Speers went to work for the Montgomery County District Attorney’s Office.
Because his former counsel was employed by thedistrict attorney at the time of the second
trial, appellant requested that the entire district attorney's office be disqudified from
participating in the trial. The trial court overruled the motion. Thus, in his fird issue,
appellant contends his rights under the Sixth Amendment of the United States Conditution
and Article 1, section 10 of the Texas Constitution wereviolatedwhen thetrial court refused

to disqualify the Montgomery County District Attorney’s Office.

Incriminal cases, lawyers* arenecessities, not luxuries.” Gideon v. Wainwright, 372
U.S. 335, 344 (1963). Their presenceisessential becausethey are the meansthrough which
every other right of the accused is seaured. United States v. Cronic, 466 U.S. 648, 653
(1984). Thus, legal counsel is anintimate and essential part of the machinery of justice. In
re Sawyer, 360 U.S. 622, 668 (1959) (Frankfurter, J., dissenting).

A lawyer cannot, however, be entirely effective without the trust of hisclient. To
promote confidence between theaccused and hisattorney, our rules of professional conduct
prohibit a lawyer from representing a person in a mater adverse to aformer dient if the
matter isthe same or substantially related to the subject of his former representation. TEX.
DiscipLINARY R. PROF' L ConbucT, 1.09(a)(3). Here, the parties agree that Speers, as
appellant’ sformer attorney, wasprecluded from participating inthe prosecution; the parties
disagree, however, as to whether the remainder of the Montgomery County District

Attorney’ s Office should also be prohibited from participating in the case.

In the private arena, both a lawyer and his firm are precluded from representing a
party against a former client in the same litigation. Henderson v. Floyd, 891 S.W.2d 252,
253-54 (Tex. 1995). Moreover, theformer client need not show that hisformer attorney has



actually violated his confidence. It isenough simply to show that hisformer lawyer is now
associated with his opponent’slawyer. Id. at 254. Having established that Speerswas his
former attorney in the same litigation, appellant contends we should apply the rule

articulated in Henderson and exclude the entire district attorney’ s office.

Our Rulesof Professional Conduct, however, provideamoreflexiblestandard where
aformer attorney isemployed by agovernment agency. The public policy promoting aless
rigorous ruleis set forth in a comment:

[T]he rules governing lawyers presently or formerly employed
by agovernment agency should not besorestrictiveastoinhibit
transfer of employment to and from the government. The
government has alegitimate need to attract qualifiedlawyersas
well asto maintain high ethical standards.

Tex.DiscipLINARY R.PROF L ConDucT, 1.10cmt. 3. To protect theformer client, however,
theruleprovidesthat alawyer serving agovernment agency shall not “ participatein amatter
involving a private client when the lawyer [has previously] represented that client in the
same matter while in private practice or nongovernmental employment.”  TEeX.
DisciPLINARY R. PROF' L ConbucT, 1.10(e)(1). The rule does not explain how a lawyer
should be “screened” from participation, but the comment contains practical suggestions:

Although “screening” is not defined, the screening provisions
contempl ate that the screened lawyer hasnot furnished andwill
not furnish other lawyers with information relating to the
matter, will not have accessto thefiles pertaining to the matter,
and will not participate in any way as alawyer or adviser in the
matter.

TeX. DiscIPLINARY R. PROF'L ConDucT, 1.10 cmt. 3.

Here, the record shows that while Speers did not directly participate in the case,
neither did the district attorney’ s office construct formal barriers or implement procedures
to “screen” him from the case. In fact, upon learning of a venue issue in the case, Speers
went to the chief of the appellate division and delivered his opinion on the matter, i.e.,

gppellant was entitled to hisrequest for a retrial in Brazos County.



While Speers' opinion was consistent with gopellant’s position, the conversation
should not have occurred. Thelaw prefers, where possible, bright-linerules. To permit a
discussion between former counsel and his new colleagues at the district attorney' s office
on any issue in the case, whether helpful or harmful to appellant’ s cause, blurs the line of
demarcation between what is and is not permissible. Nevertheless, as an intermediate
appellate court, we are bound by controlling authority from the Court of Criminal Appeals.
We find the Court of Criminal Appeals has considered the issue presented here in a
factually similar scenario and resolved it against appellant’ sposition. State ex rel. Eidson
v. Edwards, 793 SW.2d 1 (Tex. Crim. App. 1990).

In Eidson, the defendant in a capital murder case was initidly represented by a
defense team that included Ross Adair. Adair, however, wasforced to resign fromtheteam
when he was appointed to srve as thejudge of acounty court at law. Three months |ater,
Adair resigned his bench and sought employment from the distri ct attorney. Although the
district attorney gave Adair explicit instructionsnether to discussthe case, norallow anyone
todiscussitin hispresence, Adar prepared abrief for the district attorneyin responseto the
defendant’ s motion to disqualify the digrict attomey’ s office. Although the holding of the
Court of Criminal Appeals must besynthesized fromapluralityand concurring opinion,five
members of the court agreed that a district attorney should not be disqualified absent a
showingthat: (1) amember of his office participated in the prosecution of aformer client;
and (2) that such participation resulted in a violation of the former client’s due process
rights. Although adverse to his former client, the court held that Adair’s response to the
motion to disqualify did not amount to his “participation” in the case because: (1) it
involved legal issues only and required no disclosure of confidential facts and
circumstances, and (2) it did not contribute to the prosecution, but only determined who

might prosecute him. /d. at 3, n.2.

We think the scenario presented here is less egregious than the one presented in

Eidson. Unlike Adair, Speers did not advocate a position adverse to his former client.



Further, hisactionsrelated to legal issuesonly and did not require disclosure of confidential
factsand circumstances. Finally, hisdiscussion of the venueissue did not contributeto the
prosecution, but related only to where it should occur. Accordingly, appellant’ sfirst issue

isoverruled.

In his second issue, appellant assertsthetrial court erred in overruling hismotion to
suppressevidence. Priortotrial, appellant requested the suppression of evidencediscovered
in his pick-up truck by the Montgomery County Sheriff’s Department. He argues: (1) the
vehicle was seized without legal authority; (2) it was transported to Montgomery County
without authority; (3) thereis no evidence to show the magistrate who issued the search
warrant had legal authority to do so; and (4) the warrant authorized a search exceeding the
scope authorized by probable cause as related in the supporting af fidavit. Appellant also
asked the court to suppress statements made by him after he was placed in custody.

A trial court's dedsion on a motion to suppress is reviewed under an abuse of
discretionstandard. Villarreal v. State, 935 S.W.2d 134, 138 (Tex. Crim. App. 1996). An
appellate court should givea most total deferenceto atrial court'sdetermination of historical
facts supported by the record, especially when thetrial court’ sfact findings are based on an
evaluation of credibility and demeanor. Guzman v. State, 955 S.W.2d 85, 89 (T ex. Crim.
App. 1997). Anappellate court should also give the same amount of deference to thetrial
court's ruling on "applicaion of law to fact questions,” also known as "mixed questions of
law and fact," if the resolution of those ultimate questions turns on an evaluation of
credibility and demeanor. /d. An appellate court may review de novo "mixed questions of
law and fact" not faling within thiscategory. Id. If thetrial court does not filefindings of
fact and conclusions of law, an appellate court presumes the trial court made findings
necessary to support itsruling so long asthose implied findings aresupported by the record.
State v. Simmang, 945 SW.2d 219, 221-22 (Tex. App.—San Antonio 1997, no pet.).

Ordinarily, apeace officer may exercise hispowersasalaw enforcement officer only
within the boundaries of his territorial jurisdiction. Graf'v. State, 925 SW.2d 740, 741
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(Tex. App.—Austin 1996, pet re’d). Here, appdlant asserts that deputies of the
Montgomery County Sheriff's Department had no authority to seize his motor vehicle in
Harris County. However, where apolice officer isoutside histerritorial jurisdiction, but is
accompanied by an officer possessing jurisdiction, the actions of the “foreign” officer are
considered to belawful. Lewis v. State, 15 S\W.3d 250, 255 (Tex. App.—Texarkana 2000,
no pet.); Morris v. State, 802 SW.2d 19, 20 (Tex. App.—Houston [1st Dist.] 1990, pet.
ref'd). Here, the record shows a Houston Police Officer, who was within his territorial
jurisdictionarrested appd|ant on the authority of awarrant. Within minutes the officer was
accompanied by deputiesof the M ontgomery County Sheriff’sOffice. Thus, if thefactsand
circumstances presented here would have authorized the Houston Police Officer to seize
appellant’ struck, then the Montgomery County deputies were likewise authorized to seize
the truck.

Here, the trudk was seized without a warrant, but not searched until after a warrant
had been obtained from amagistrate. Different interests are implicated by a“seizure,” as
contrasted with a“search.” Segura v. United States, 468 U.S. 796, 806 (1984). “A seizure
affectsonly the person’ s possessory interests; asearch affectsaperson’ sprivacy interests.”
Id. Because of the less intrusive nature of a seizure, police who have probable cause to
believeavehicle contans evidence or contraband, are frequently permitted to seize amotor
vehicle without awarrant to prevent the spoliation or loss of evidence until awarrant can
be obtained. Dismukes v. State, 919 SW.2d 887, 893 (Tex. App—Beaumont 1996, no
pet.). Here, the police had probable cause to believe appellant participated in a string of
burglaries, including the burglay of the vidim’s home and his subsequent murder.
Moreover, the vehicle in which he was arrested matched the description of the vehicle seen
leaving the victim’'s home. Because the victim had been shot numerous times, police
suspected that blood or gunpowder residuemight have been inadvertently transferred to the
killers' clothing to the interior of the truck. Further, the police could see “numerous items

of clothing” and “gym type bags’ in the bed of thetruck. They could also seea* steno type



pad” in the cab of the truck that appeared to contain written addresses. Inlight of the facts
and circumstances, we find the police had probabl e cause to believe evidence pertainingto
the victim’'s murder would be found in the truck. Accordingly, the policewere authorized

to seize the truck without awarrant.

Appellant also contends, however, that the search performed pursuant to the warrant
was unlawful because: (1) the State failed to show the magistrate who isued the warrant
was authorized to issue warrants for mere evidence or even that he was legally authorized
to act as amagistrate at all; and (2) the search exceeded the scope of the probable cause
stated in the warrant.

A “searchwarrant” isawritten order issued by amagistrate. TEx. Cobe CRIM. PrROC.
ANN. art. 18.01(a) (Vernon Supp. 2000). The term “magistrae” includes the judges and
justices of the various courts of thisstate. TEx. Cobe CRIM. PROC. ANN. art. 2.09 (Vemon
Supp. 2000). However, not every magistrateis authorized to issue every search warrant.
For example, anevidentiary searchwarrant, i.e., awarrant for property or items* constituting
evidence of an offense or constituting evidence tending to show that a parti cular person
committed an offense,” can only be issued by “ajudge of a municipal court of record or
county court who is an attorney . . ., statutory county court, district court, the Court of
Criminal Appeals, or the Supreme Court.” Tex. Cobe CRIM. PROC. ANN. arts. 18.01(c) &
18.02(10) (Vernon Supp. 2000). In hiswritten motion to suppress, appdlant argued tha the

judge who issued the warrant was not authorized to do so.

The warrant appears to bearsthe signature of “E. Ernst”; below hissignatureisthe
printed notation: “M agi strate, Montgomery County, Texas,” followed by the handwritten
notation: “Sr. Judge.” As an appellate court, we are entitled to take judicial natice of a
proper fact even wherethetrial court was not requested to takejudicial notice of thefact and
the court made no announcement that it had taken such notice. McDaniel v. Hale, 893
SW.2d 652, 673 (Tex. A pp.—Amarillo 1994, writ denied). For example, anappellate court

may takejudicial notice of whether an attorney islicensed in the State of Texas. Hunnicutt
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v. State, 531 SW.2d 618, 623 (T ex. Crim. App. 1976). Similarly, wetake noticethat Erwin
G. Ernst isasenior district judge who is frequently assigned to sit on the district courts of
Montgomery County." However, whether Judge Ernst was properly assignedto sit asjudge

of adistrict court at the time he issued the warrant is not apparent from the record.

A defendant may challenge the authority of ajudge without filing a quo warranto
petition. Wilson v. State, 977 SW.2d 379, 380 (Tex. Crim. App. 1998). However, in the
absence of an objection, a presumption exists that the judge acted properly in the regular
discharge of his duties. Woods v. State, 569 S.W.2d 901, 903 (Tex. Crim. App. 1978).
Here, appellant voiced an objection that thejudge’ s authority to sign the warrant had not
been established by the State. However, anaked objection such as the one advanced here
does nothing to rebut the presumption of regularity. Without some evidence showing a
judge’ sdisqualification or lack of proper assignment, the State may rest on the presumption
that the judge acted within his authority when he issued the warrant. When a defendant
seeksto suppress evidence on the basis of an unlawful search or seizure, the burden of proof
isinitially onthedefendant. Chavarria v. State, 876 S\W.2d 388, 391 (Tex. App.—El Paso
1994, no pet.). Thus, some evidence showing the disqualification or want of a proper
assignment must be tendered to rebut the presumption that the judge acted in the regular

discharge of his duties.?

! Judge Ernst waslicensedin 1950 and iscurrently islisted among the membership of the State Bar
of Texas. Hisillustrious career can be traced through the last half-century of jurisprudence. A very small
sampleincludes:. Green v. State, 156 Tex. Crim. 22, 238 S.W.2d 776 (Tex. Crim. App. 1951)(representing
the appellant); Carrollv. State, 164 Tex. Crim. 511, 301 S.W.2d 108 (Tex. Crim. App. 1957)(representing
the State as an assistant district attorney in HarrisCounty); Roliard v. State, 506 SW.2d 904 (T ex. Crim.
App. 1974)(as an assistant district attorney in Walker County); Moring v. State, 591 SW.2d 538, 539 (Tex.
Crim. App. 1979)(asdistrict attorney inWalker County); State Dept. of Highways & Public Transp. v. Elkins
Lake Municipal Utility Dist., 539 S.\W.2d 401 (Tex. App.—Houston [14" Dist.] 1980, no writ)(as district
judge in Walker County); Samuels v. Strain,11 SW.3d 404 (Tex. App.—Houston [1* Dist.] 2000, no
pet.)(sitting as judge of the 12" District Court).

2 In asimilar manner, a defendant challenging the propriety of police conduct must first produce
evidencethat defeatsthe presumption of proper pdiceconduct. State v. Simmang, 945 SW.2d 219, 220 n.2
(Tex. App.—San Antonio 1997, no pet.); Belton v. State, 900 S.W.2d 886, 893 (Tex. App.—El Paso 1995,
pet. ref’ d).



Here, appellant objected prior to trial and asserted that Judge Ernst had no authority
to issue the warrant in question; however, he offered no evidence on thisissue in support
of his motion to suppress. Moreover, evidence of an irregularity could have been easily
obtained. Orders of assignment are issued by the presiding judge of the respectivejudicial
region. TEx. Gov’'T CODE ANN. 8 74.056 (Vernon 1998). If JudgeErnst was not assigned
to adistrict court in Montgomery County at the timethe warrant was signed, the Judge of
the Second Administrative Judicial Region could have easily certified this fact.

Accordingly, gopellant’ s contention is not properly presented for review.

Appellant next asserts that the scope of the warrant exceeded the probable cause
stated in the supporting affidavit. Thewarrant authorized police to search for blood, blood
residue, gunpowder residue, and al clothing suspected of containing blood or gunpowder
residue. Thewarrant also empowered officersto seize bullets, bullet casings, pawn tickets,
.38 caliber or 9 mm firearms, and any records related to sale or possession of firearms or
stolen property. Appellant seems to concede that the search for blood and gunpowder
residue was properly supported by probable cause, but argues that a search of the ash tray
and/or a purse in the vehicle was outside the scope of the warrant. Further, appellant
contendsthat apart from blood and gunpowder residue, the supporting affidavit provides no

probable cause to search for the other items listed in the warrant.

In Texas, the affidavit supporting the warrant must state probable cause, and its
failure to do so isreviewable by an appellate court.® Flores v. State, 827 S.\W.2d 416, 418

® The purpose of the exclusionary rule isto deter misconduct by the police. See United States v.
Leon, 468 U.S. 897, 918 (1984). Where officers reasonably rely upon the judgmerts of magidrates, there
islittle reason to believe that excluding evidence will cause officersin the future to behave in amanner that
moreeffectively protectstherightsof suspects. 40 GEORGE E. Dix & RoBERT O.DAwWSON, TEXASPRACTICE:
CRIMINAL PrRACTICE AND PROCEDURE 8§ 4.86 (1995). Thus, where, as here, the police have relied upon a
warrant, federal caselaw providesa“goodfaith” exceptionto the exclusionary rule. Leon, 486 U.S. at 922-
25.

In 1987, Article 38.23 of the Code of Criminal Procedure was amended to provide a similar
exception under Texas law. Dix & Dawson, 8§ 4.86 at 181. However, in Gordon v. State, the Court of
Criminal Appealsinterpreted Article 38.23(b) asproviding only avery limited good faith exception, namely,
itisnot enough for an officer tobelieve he was acting pursuant to awarrant basedon probablecause; rather,
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(Tex. App.—Corpus Christi 1992, pet. ref'd). However, we find the affidavit recites
sufficient facts to support a search for a least blood or gunpowder residue and any .38
caliber or 9 mm firearms. Theaffiant described the murder scene and noted that the victim
had been shot numeroustimes. The affidavit relateshow appellant admitted that he and his
brother had ransacked the victim’s house; that theburglary wasinterrupted bythevictim’s
arrival; and that the victim wasliterally chased down and executed. Appellant further told
affiant that he and his brother fled from the scene in his pickup truck. He aso led policeto
ahome where the victim’s property had been hidden. At thislocation, police were told by
a witness that when appellant and his brother unloaded the property they were armed,
namely, appellant was carrying a .38 caliber pigol and his brother had a 9mm pistol. The
affiant further stated that in hisexperienceasapoliceofficer it wascommon in murder cases

for the perpetrator to transfer blood and gunpowder residue by contact with other items.

While the scope of the search warrant is governed by itsterms, the search may be as
extensive as is reasonably required to locate items described in the warrant. DeMoss v.
State, 12 S.W.3d 553, 558 (T ex. App.—San Antonio 1999, pet. ref’d). Thus, awarrant to
search avehiclewill allow for the search of every part of the vehicle that might contain the
object of the search. Acosta v. State, 752 SW.2d 706, 709 (T ex. App.—Corpus Christi
1988, pet. ref’d). In the context of blood and gunpowder residue, we find the scope of the
search was limited to those areas of the vehicle that appellant and his brother might have

touched after the murder; the ashtray is certainly a place that might have been touched.

thewarrant must, in fact, be supported by probable cause. 801S.W.2d 899, 912-13(Tex. Crim. App. 1990),
overruled on other grounds, 815 SW.2d 681, 685 (Tex. Crim. App. 1991). Thus, the exception has only
been utilized by the courtsin afew instances. See Dunn v. State, 951 SW.2d 478, 479 (Tex. Crim. App.
1997) (applying the“ good faith” exception where officersexecuted an unsigned “warant”); White v. State,
989 S.W.2d 108, 110 (Tex. App.—San Antonio 1999, no pet.) (“good faith” exception permitted where
officersrelied on warrant that had beenrecalled); Brent v. State, 916 SW.2d 34, 37 (Tex. App.—Houston
[1% Dist.] 1995, no pet.) (utilizing the exception where the complaint supporting arrest warrant was not
signed by the affiant); Forcha v. State, 894 S.W.2d 506, 510 (Tex. App.—Houston [1* Dist.] 1995, no
pet.)(reliance upon an undated warrant).
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Further, it is not unreasonable to believe appellant or his brother might have opened other

containers or objects within the passenger compartment of the vehicle.

The"scope” of awarrant, however, refersnot onlyto spatial restrictions, but also the
items to be seized. Here, the police found within the truck arecel pt for the sale of 9 mm
ammunitionlikethat used inthe murder. Thepurchase date on the recei pt wasone day prior
to the murder. Moreover, appellant was identified by the cashier as the person who made

the purchase. Thisreceipt, however, is not one of the items listed in the warrant.

It is well established that police may seize incriminating evidence found in “plain
view” when executing awarrant. For the plain view exception to the warrant requirement
to attach, two requirements must be met: (1) the officer must bein aproper positionto view
the item or lawfully be on the premises, and (2) the fact that the officer has discovered
evidence must beimmediately apparent. Joseph v. State, 807 S\W.2d 303, 308 (T ex. Crim.
App. 1991).* Here, the police were lawfully inside appellant’s vehicle by virtue of the
warrant when they discovered the receipt. They knew at the time of the search that the
victim had been shot with .38 caliber or 9 mm ammunition. Itwasimmediately apparent to
the officers that a receipt for 9 mm ammunition, purchased the day of the murder, was

corroborating evidence linking appellant to the murder.

Nevertheless, there is a split of authority regarding whether the “plan view”
exception is available when unnamed items are seized during the execution of an
“evidentiary searchwarrant” issued pursuant to TEx. Cobe CRIM. PROC. ANN. art. 18.02(10)

(Vernon Supp. 2000). The Code provides that a warrant may be issued to search for and

4 Officers may seize mereevidence when the objects discovered and seized
arereasonably related to the affense under investigationand the discovery
is made in the course of a good faith search conducted within the
parametersof avalid search warrant. [citation omitted]. The scope of a
search, during which "mere evidence" may be found, is restricted to the
object of the search and the places in which there is probable cause to
believe it may be found.

Id. at 307
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seize various items; the first nine provisions under Artide 18.02 authorize the seizure of
specific fruits, contraband, or instrumentalities of crime. A tenth provision permits a
warrant to beissued to seize property or itemsconstituting mereevidence tending to connect
apersonto theoffense. However, only the speafically described property or items set forth
in a search warrant issued under Subdivision (10) of Article 18.02 may be seized. TEX.
CobE CRIM. PrROC. ANN. art. 18.01(d) (Vernon Supp. 2000). Thus, it might be reasonably
concluded that the “plain view” exception is not available to police when executing an
“evidentiary” search warrant under Article 18.02(10). See Scoggan v. State, 736 SW.2d
239, 245 (Tex. App.—Corpus Christi 1987), rev 'd on other grounds, 799 SW.2d 679 (Tex.
Crim. App. 1990). But see Bower v. State, 769 SW.2d 887, 906 (Tex. Crim. App.
1989)(upholding seizure of evidence not specificaly listed in aevidentiary warrant issued
under Article 18.02(10)).

Here, the warrant seeks more than “mere evidence.” While the warrant does
authorize the search for items that could only be characterized as “evidence,” it also

authorizesthe seizure of firearmsbelieved to have been usedinthemurder.® See TEx. CODE

® Here, the warrant states probable cause to believe appellant was in possession of ahandgun at the
time of the murder. He was still in possession of the firearm when he unloaded the victim’ s property at a
friend’ shouse. However, when appdlant was arrested, policedid not find aweaponon hisperson. Because
he could have hidden the gunin avariety of places, the issuearises as to whether police had probable cause
to believe the weapon was in appellant’s truck.

Whentheissueiswhether thereisprobable causeto search aparticular placefor evidenceof acrime,
“probablecause” tosearch does not necessarily mean “more-probable-thannot.” See 2WayNE R.LAFAVE,
SEARCH AND SEIZURE: A TREATISE ON THE FOURTH AMENDMENT 8 3.2(€), at 72-73 (1996). See, for
example: United States v. Maestas, 546 F.2d 1177,1180 (5" Cir. 1977) (holding that evidenceinan affidavit
indicating that materials subject to seizure are in the premises where the officers propose to search, is not
always necessary—itis sufficient that the placeis one where such materials would normally be expeded to
behidden); Iverson v. North Dakota, 480 F.2d 414, 418 (8" Cir. 1973) (where suspect admitted he had been
in murder victim’s apartment shortly before her death and he was observedto have scratches on his hands,
arms, and neck, there was probable cause to search suspect’s car and apartment for blood stained clothing
on the theory that he would probably |eave such evidence in one location or the other); State v. Ward, 712
A.2d 534, 542 (Md. 1998) (" Inthe case beforeus we are informed by the affidavit that Ward was operating
his car within forty-eight hours after the murder. Obviously, Wardwas not hiding out at home. Inasmuch as
his handgun coud be considered an item of continuing utility and value to him, the warrant-issui ng judge
reasonably could have inferred that Ward might be moving the gun and ammunition between hisresidence
and his vehicle, so that there was probable cause to believe tha evidence of the crime could be found in

13



CRIM.PrOC. ANN. art. 18.02(9) (V ernon Supp. 2000)(authorizing the seizure of implements
or instrumentsused inthecommi ss onof acrime). A ccordingly, thewarrant presented here
isnot an“evidentiary searchwarrant.” Thus, the proscriptionfoundinArticle 18.01(d) does
not apply. State v. Young, 8 SW.3d 695, 698-99 (Tex. App.—Fort Worth 1999, no pet.)
(holding that where awarrant authorizes search for both evidenceand afirearm, the warrant
isnot an*“evidentiary” warrant under Art. 18.02(10)). Appellant’ scontentionsregarding the

scope and propriety of the search are overruled.®

Appellant also argues that he was unlawfully transported to and detained in
Montgomery County. He further contends that statements made by him while he was in
custody in Montgomery County were the tainted fruits of that illegal detention. Article
15.17 of the Code of Criminal Procedure provides that the arresting officer must “without
unnecessary delay,” take the arrested person “before some magistrate of the county where
theaccused wasarrested” for the purpose of receiving legal admonitionsand, if appropriate,
thetaking of bail. TEx. Cobe CRIM. PrROC. ANN. art. 15.17 (Vernon Supp. 2000). A similar
provision in Article 15.18 provides:

One arrested under awarrant issued in a county other than the
one in which the person is arrested shall be taken before a
magistrate of the county where the arrest takes place who shall

takebail, if allowed by law, and immediately transmit the bond
taken to the court having jurisdiction of the offense.

Ward's vehicle.”) For amore extensivelist of authorities, see LAFAVE at 73-74, n.211. “To the extert such
rulings permit searchesto be madeupon something lessthan a50% probability asto any one particular place,
they do not appear objectionable. Thefact remainsthat itisunlikely tha the privacy of an innocent person
will be disturbed under such circumstances.” Id., at 73-74.

Under the facts and circumstances presented here, wefind the warrant properly authorized police
to search appellant’ s truck for .38 caliber and 9 mm firearms.

® We note in passing that theofficers could have chosento conduct awarrantless search under the
well-established“ automabile exception.” See Powell v. State, 898 S.\W.2d 821, 827 (Tex. Crim. App. 1994).
Moreover,aninvalid search warrant doesnot precludeinauiry intowhether or not the search could have been
upheld under awarrant exception. /d. The automobil e exception allows an officer to conduct awarrantless
search of amotor vehicleif the officer hasprobabl e cause to believethevehicle contains evidence of acrime.
Id.
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Tex. Cobe CRIM. PROC. ANN. Art. 15.18 (Vernon 1977).

It is undisputed that appellant was arrested in Harris County and immediately
transported from his place of arrest to the Montgomery County Jail. However, the statutes
describingthe proceduresfor taking an alleged offender before amagidrate are conflicting.
Where an arrest is made pursuant to a warrant, Article 14.06 of the Code of Criminal
Procedure provides that “the person making the arrest shall take the person arrested . . .
without unnecessary delay before the magistrate who may have ordered the arrest.” TEX.
CobDE CRriM. PrROC. ANN. art. 14.06(a) (Vernon Supp. 2000). Thus, where the warrant is
issued by amagi grate in M ontgomery County, but the accused is subsequently arresed in
Harris County, the statute requires that the accused be transported to Montgomery County
“without unnecessary delay.” Id. Moreover, both Article 14.06 and 15.17 provide that
whereitismore* expeditious’ to have the person admonished by amagistraein abordering
county, hemay betransported from the county of hisarrest to anei ghboring county “without
unnecessary delay.” In contrast, Article 15.18 requires that the accused be taken before a
magistrate in the county where he is arrested.

However, we need not decidewhich of the aforementioned statutes was controlling
here. Itiswell established that a suspect’s statement is not inadmissible per se because he
was not first admonished by a magidrate. Absent some causal connection between the
officer’ s failure to take the suspect before a magistrate and his subsequent confession, the
statementisadmissible against him. Cantu v. State, 842 S.W.2d 667, 680 (T ex. Crim. App.
1992). Here, it isundisputed that appellant was given his Miranda warnings before being
transported to Montgomery County. Moreover, appellant was again given his Miranda
warnings prior to making his statement to police. Thereissome evidencein the record that
appellantwaseventually taken beforeaMontgomery County magistrate. Evenif we assume
the delay in taking appellant before a magistrate was unreasonable, such delay will not
invalidate an otherwise voluntary statement if appellant was given his Miranda warnings

prior to giving his statement. /d. The record contains no evidence establishing a causal
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connection between the State’ s violation of article 15.18 and his incriminating statement,
and appellant was properly given his Miranda warnings on two occasions prior to his
confession. Thus, appellant’ s contentions regarding the admissibility of his confession are

without merit, and his second issue is overruled.

In histhird issue, appellant contends the evidenceislegally insufficient to establish
that the murder was committed during a burglary. Legal sufficiency is the constitutional
minimum required by the Due Process Clause of the Fourteenth Amendment to sustain a
criminal conviction. Jackson v. Virginia, 443 U.S. 307, 315-16 (1979). The standard for
reviewingalegal sufficiency challengeiswhether anyrational trier of fact could havefound
the essential elements of the offense beyond a reasonable doubt. Jackson, 443 U.S. at 320;
Johnson v. State, 871 S\W.2d 183, 186 (Tex. Crim. App. 1993). Theevidenceisexamined
in the light most favorable to the jury's verdict. Jackson, 443 U.S. at 320; Johnson, 871
S.W.2d at 186.

Appellant contends that the offense of burglary is complete once the burglar enters
the building. Accordingly, appellant avers that he could not be guilty of capital murder
because the necessary underlying offense, burglary, had ended when the victim was
murdered. We find appellant's contention to be specious. Appellant’s own statement
establishesthat he and hisbrother wereinside theresidence when thevictimwalkedinto his
house, turned around, and fled across his badkyard into the neighboring woods. Although
the victim posed no threat to appellant and his brother, he was chased down and shot to
death while beggingfor hislife. It would be absurd for this court to hold that appellant was
not guilty of capital murder simply because the victim had fled outside hisresidence before
being killed.

Furthermore, the burglary statute in effect at the time of the murder providesthat the
offense of burglary is afirst degree felony where:

(d) An offense under this section isafelony of the first degree
if:
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(1) the premises are a habitation; or

(2) any party to the offense is armed with explosives or
adeadly weapon; or

(3) any party to the offense injures or attemptsto injure
anyone in effecting entry or while in the building or in
immediate flight from the building.

Act of May 24, 1973, 63d Leg., R.S,, ch. 399, sec. 1, 8§ 30.02, 1973 Tex. Gen. Laws 883,
926 (amended 1993, 1995, 1999) (current version at TEx. PEN. CoDE ANN. 8§ 30.02 (Vernon
Supp. 2000))(Emphasis added). When interpreting statutes, we are required to seek to
effectuate the*” collective’ intent or purpose of the legislators who enacted the legislation.
Boykin v. State, 818 SW.2d 782, 785 (Tex. Crim. App. 1991). Clearly, a litera
interpretation of the statute evinces the Legislature’ sintent to recognize that the offense of
burglary continuesthrough theimmediate flight from the burglari zed habitation or building.

Appellant’s third issue is overruled.

In his fourth issue gopellant contends that the trid court erred in overruling
appellant’s objection to Stat€ s Exhibit No. 48, a photo array. Appellant arguesthat the
photo array, shown to awitness by the Montgomery County Sheriff’s Department, was so
suggestiveit violated appdlant’ s Fourteenth Amendment right to due process. Appellant
assertsthat the pre-trid identification procedure was overly suggegive because hewas the
only Caucasian male in a photo array that contained five Higanics and one Caucasian.
Moreover, in his photograph, appdlant held adifferent booking placard than the ones held
by the other individuals. Appellant also arguesthat thewitness' sin-court identification was

tai nted by the improper photo array.

A pretrial identification procedure may beso unnecessarily suggestive and conducive
to mistaken identification tha to use that identification at trial would deny the accused due
processof law. Webb v. State, 760 SW.2d 263, 269 (Tex. Crim. App. 1988) (citing Stovall
v. Denno, 388 U.S. 293 (1967)). However, there is no standard as to the similarities
required of the subjects used in a pre-trid identification procedure, only that there not bea
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likelihood of irreparable misidentification. Wilson v. State, 15 SW.3d 544 (Tex.
App.—Dallas 1999, pet. ref’d). The State must striveto construct photo arrays containing
persons of the same general appearance, but due process does not require the State to
construct photo arrays contai ning personswho matchin every feature. Mungia v. State, 911
S.\W.2d 164, 168 (Tex. App.—Corpus Christi 1995, no pet.). The photo array contains
photographs of six men with varying degrees of dark hair and dark complexions.
Furthermore, the officer who prepared the photo array testified at trial that appellant’s
appearance led him to believe that appellant was Hispanic, and that he prepared the photo
array accordingly. After examining the photo spread, we find the challenged pretrial
identification was not impermissibly suggestive and did not violate appellant’ s Fourteenth
Amendment right to due process. The first issue contained in appellant’s fourth issue is
overruled. Accordingly, appellant’s complaint that the in-court identification was tainted

by the “improper” photo array isalso overruled. Appellant’sfourth issueis overruled.

In his final issue, appellant complains the judgment does not reflect the proper
amount of jail time which should be credited against his sentence. In other words the
judgment reflects that appellant was given no credit for pretrial incarceration on his
sentence. The appellant’s complaint is now moot because the trial court reformed the
judgment toreflect the2090daysof jai | timecreditdueappe lant. A ccordingly, weoverrule
appellant’ s fifth issue.

The judgment of thetrial court is afirmed.

/s J.Harvey Hudson
Justice

Judgment rendered and Opinion filed March 15, 2001.

18



Panel consistsof Senior Chief Justice Murphy and Justices Amidei and Hudson.’
Publish — Tex. R. App. P. 47.3(b).

" Senior Chief Justice Murphy sitting by assignment.
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