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IN RE JILL MAURER, Relator
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WRIT OF MANDAMUS

MAJORTIY OPINION

Thismandamus procesding arisesout of adefamation it filed by V onessaand John Beaird againgt
the HarrisCounty Sheriff, Tommy Thomas. Rdator, JII Maurer, anon-party witnessinthe defamation suit,
complans of the trid court's contempt judgment ordering her to answver cartain questions and produce
certain documents & her depogtion. Spedificdly, she contends that the court's order violates her First
Amendment right to freedomof assodiation becauseit forces her to disdlose theidentity of membersof an
organization known as the "Citizens for Oversght Committeg” ("the COC"). Because dmodt dl of the
answers and documents subject to the court's order do not violate rdator's Fird Amendment rights, we
Oeny mandamus rdief in part.

. BACKGROUND



InMarch 1999, Vonessa Beaird was arested by Harris County Deputy Sheriff, John Burton, for
anving while intoxicated in the subdivison where she lived. Two months later, the Harris County Didrict
Attorney dropped the chargesagaing Mrs. Beaird oninaufficient evidencegrounds. During athree-month
period following Mrs. Bedird's arres, the Katy Times published a series of ads run by the COC. Some
of these ads olidited information from atizens on dleged inddents of abuse by the Harris County Sheriff's
Depatment (HCSD). Other ads described specific incidents of dleged abuse by the HCSD againgt
unidentified individuds, induding individuds later identified as Mrs Beaird and rdator. In responseto an
ad desribing onedleged incident, Sheriff Thomaswrotealeter totheeditor of the Katy Times, gpparently
daming that theHCSD'sinvestigation revedled nowrongdoing.! The COC replied with an ad addressing
dleged fadsehoods in the Thomes letter and identifying Mrs. Beaird and Deputy Burton as the parties
involved in the dleged indident. Based on the Thomas | etter, the Beairdsfiled adefamation sLit inthe 61t
Judicid Didrict Court of Harris County againgt Sheriff Thomas, in hisindividud capedity. Sheriff Thomes
counterdaimed for defamation agang the Bedrds and Deputy Burton intervened, dso assarting
defamation againgt the Bedirds The Bedirds eventudly nonsuited their daims againg Sheriff Thomes, but
not before giving thelr deposition.

When questioned during their depositions, the Beairds professad little knowledge of the COC or
the ads Adde from identifying rdator as the President of the COC, the Begirds could not identify any
other members of the COC or anyonewho supplied informetion for the ads, wrote the ads, ddivered the
adsto the Kay Times, or paid for theads. At her own deposition taken inthe presence of thetrid court,?
relator refusad to answer these same questions or to produce documents under asubpoenaduces tecum
on grounds that they would require her to disdose members of the COC in vidlaion of her Frd
Amendment right to freedom of assodiation.

OnJanuary 12, 2000, based onrdaor'srefusd to ansver questionsor comply with the subpoena,
thetrid court entered a"'judgment of contempt and order of commitment.” The court ordered rdator "'to
gppear inthejury ddiberation room of the 61t Judicid Didrict Court on Friday, January 14, 2000 a 9:00
am." and ordered the Sheriff of Harris County to take custody of rdaor and hold her in the jury

1 Although the Thomeas letter is not part of the mandamus record, other documents in the
record refer to the content of that |etter.

Because of notice and discovery disputes, relator's deposition was taken in the courtroom.
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ddliberation room until she (1) answered the questions propounded to her during her depogtion, and (2)
produced documents respongve to the subpoena duces tecum The fdlowing day, rdaor filed this
petition for writ of mandamus and mation for emergency rdief. Becausethe court'sorder doesnot require
relaor to gppear in the event that she sought mandamus rdlief, we denied rdaor'srequest for emergency
rdidf. Responsesfiled soldy by the respondent, the presiding judge of the 61 Didrict Court of Harris
County, request sanctions againg rdator. Because this proceeding does not warrant sanctions, we now
deny the respondent’s request.

[l. MANDAMUS

At the outset, we note thet rdator raises two issues (1) "whether the identity of members of the
[COC] is privileged information protected from discovery,” and (2) "whether a party can be confined in
the custody of an adverse party.” Because rdaor does not brief this second issue, we need not address
it3 Infact, whilerdator wasfound in contempt, shedoes not seek relief by wrrit of habeas corpus. Insteed,
characterizing theunderlying matter asadiscovery dispute, rlator saeksrdief soldy by writ of mandamus

Gengdly, mandamus rdief isavailableif the trid court violates aduty imposed by law or dearly
abusss its discretion, ether in resolving factud issues or in determining legdl issues, when thereis no
adequate remedy a law. See Walker v. Packer, 827 SW.2d 833, 839-40 (Tex. 1992). When, as
here, adiscovery order potentidly violates Hrst Amendment rights, thereisno adequiate remedly by gpped
and mandamusisgppropriate. See In re Bay Area Citizens Against Lawsuit Abuse, 982 SW.2d
371, 375 (Tex. 1998). Mandamusisaso proper when thetrid court erroneoudy orders the disdosure
of privileged information which will materidly affects the rights of the aggrieved party. See Walker, 827
SW.2d & 843. Here, rdaor complainsthat the trid court's order erroneoudy compels her to disclose
information privileged under the Hrs Amendment. Thisisaproper complaint for mendamus review.

[1l. FIRST AMENDMENT CLAIM

A. Standard of Review

At ora argument, relator's counsel stated there was no time to brief this issue because the
petition for writ of mandamus had to befiled "literally overnight." This proceeding has been
pending for more than one month and submitted on ora argument. Although relator filed a
supplemental petition, she has yet to address the "confinement” issue.
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Relaor contends thet the information sought a her deposition by Sheriff Thomas and Deputy
Burton required her to disdose the identity of members of the COC in vidlation of her FHrs Amendment
right to freedom of associaion. Freedom of assodation for the purpose of advancing idess and aring
grievancesis afundamentd liberty guarantesd by the Firs Amendment. See Bay Area Citizens, 982
SWw.2d a 375 (ating NAACP v. Alabama, 357 U.S. 449, 460, 78 S.Ct. 1163, 2 L.Ed.2d 1488
(1958)). Compdled disdosure of the identities of an organization's members or contributors may have a
chilling effect onthe organization's contributors aswel as on the organization'sown activities Seeid. a
375. For thisreason, the FHrs Amendment requires that a compdling date interest be shown before a
court may order disclosure of membership in an organization engaged inthe advocacy of particular bdiefs
See id.; seealso Tilton v. Moye, 869 SW.2d 955, 956 (Tex. 1994). The party seeking to compd
disdlosure must show morethan mererdevance, it "must show convinaingly asubdtantial relation between
theinformation sought and asubject of ovariding and compdling dateinteres.” See Bay AreaCitizens,
982 SW.2d a 381 n.10 (quoting Ex parte Lowe, 887 SW.2d 1, 3 (Tex. 1994)). "It isimmaterid
whether the beliefs sought to be advanced by assoaiation pertain to palitical, economic, religiousor cultura
meatters, and date action which may have the effect of curtailing the freedom to assodiae is subject to
cdoses sorutiny.” Bay Area Citizens, 982 SW.2d a 375-76 (quoting NAACP, 357 U.S. at 460-61,
78 S.Ctat 1171).

B. TheDiscovery Order

Tuming to the discovery order, we firg obsarve that "a court order which compels or redricts
pretrid discovery condlitutes sate action which is subject to condtitutiond limitations” See Kessel v.
Bridewell, 872 SW.2d 837, 841 (Tex. App—Waco 1994, orig. proceeding). We aso observe that
relator has made a prima facie showing that disclosure of the COC's membership pursuant to the trid
court's order will burden her Hrs Amendment rights and those of ather membas See Bay Area
Citizens, 982 SW.2d at 376.* This prima fadie showing ordinarily would shift the burden of proof to

4 In Bay Area Citizens, the Texas Supreme Court noted that the burden of showing harm to
First Amendment associationa rights must belight and that "the evidence offered need show
only areasonable probability that the compelled disclosure of [members] nameswill subject
themto threats, harassment, or reprisals from either government officialsor private parties.”
Bay Area Citizens, 982 SW.2d 376 (quoting Buckley v. Valeo, 424 U.S. 1, 74, 96 S.Ct.
612, 661, 46 L.Ed.2d 659 (1976)). "The proof may include specific evidence of past or

(continued...)



Seiff Thomas and Deputy Burton to demondrate thet the information they seek is subgtantialy rdaed
to a compelling sate interest. See id. a 378. However, the respondent has not briefed the issue of
whether acompdling date interest judtifiesthe discovery sought in theunderlying case. Moreimportantly,
save for one exception discussad beow, wefind thet the discovery sought by Sheriff Thomas and Deputy
Burton does not violate rdator's Fird Amendment rights.

InTilton, the Texas Supreme Court recognized theimportance of open discovery evenintheface
of adamof Frs Amendment associaiond rights See 869 SW.2d at 957. Whilethe court never dated
that the interest in open discovery is a compeling one, it condluded that such an interest might judtify
disclosure of narrow limited groups of individuas basad on a particularized showing of need. Seeid.
Here, Sheiff Thomas and Deputy Burtondo not seek the membership or contributor ligt of the COC nor
are they otherwise attempting to discover the identity of members or contributors of that organization.
Insteed, they saek theidentity of only alimited group of individuds thoseindividudswho wereresponable
for theadsthat appearedintheKaty Times® Without thisinformation, Sheriff Thomasand Deputy Burton
cannat prove who defamed them and cannat obtain full redress on their daims. The generd purpose of
discoveryistodlow the partiesto obtain full knowledge of thefactsand issuesprior totrid. Seeid. This
purpose would be completdy thwarted if we wereto dlow reaor to shidd her answvers behind the Frgt
Amendment when the information now sought does not inquire about membership in the COC and thus,

4(....continued)

present harassment of members due to their associational ties or of harassment directed
againgt the organization itself.” 1d. Although relator has not offered any specific evidence
of harassment, Bay Area Citizens recognizesthat potentia infringement on an association's
First Amendment rights may exist even in the absence of afactua record of harassment.
Seeid. at 377. The court cited cases holding that the mere potentia for reprisas, even if
only perceived by the party seeking protection, may be sufficient to show an infringement
on First Amendment rights and that it isthe task of the court to evaluate the likelihood of any
chilling effect. Seeid. Because the ads taken out by the COC in the Katy Times brought
public attention to alleged abuses by the HCSD, relator concludes that disclosure of the
identity of the COC members will subject them to subpoenain the underlying lawsuit and to
fear of potentia retaiation by the very law enforcement agency they claim isabusive. See
Tilton, 869 SW.2d at 956 (ministry claimed that court order requiring it to produce list of
contributors would infringe on contributors First Amendment rights by subjecting them to
threat of subpoenafor questioning).

5 A review of relator's deposition confirms that while initid questions inquired about the the
formation and membership of the COC, counsel for Sheriff Thomas and Deputy Burton, for
the most part, abandoned that inquiry and focused solely on the ads.
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doesnot violate rdator's right to fresdom of association. Accordingly, inthis proceeding, to the extent thet
Shaiff Thomas and Deputy Burton seek answers to specific depogition questions about the compaosition
and placement of the ads rather than membership in the COC, we hold they are entitled to those ansvers
That indudesansiersonwho wrote, or collaborated in writing, the ads, wherethe collaborators met, who
supplied information for the ads, who paid for the ads, and who ddlivered the adsto the Katy Times

Except for request number four of the subpoena duces tecum, we find thet the requests seek
informationthet rdatesto ether the"Beairdincident,” the subsequent investigetion, or the placement of the
adsand therefore, arenot protected by the Firs Amendment.? Sheriff Thomasand Deputy Burtonarenct,
however, entitled to any documentsthat raeto the COC or itsmembersas sought in request number four
becausethisrequest sasks membership information protected by the Hrst Amendment and Sheriff Thomas
and Deputy Burton have faled to show a compdling date interest judtifying production of these

The subpoena duces tecum requested:

1. Any and al documents, photographs, and audio or videotapes that show, depict, refer or
pertain to Tommy Thomas and/or Deputy John Burton.

2. Any and all reports, writings, correspondence, and/or documents provided to or forwarded
to any agency, entity or organization that in any way relate to or pertain to Tommy Thomas,
Deputy John Burton or the arrest of Vonessa Beaird on March 17/18, 1999.

3. Any and al reports, writings, correspondence, and/or documents received from
any agency, entity, or organization that in any way relate or pertain to Tommy
Thomas, Deputy John Burton or the arrest of Vanessa Beaird on March 17/18,
1999.

4. Any and all documentsthat in any way relate to the [COC] and/or its members.

5. Any and al documents supplied to the governor's office or in any used to compile
or create the documents supplied to the governor's office referred to in the
advertisement in the Katy Times on July 25, 1999, by the [COC] as the Special
Report to the Governor's Office on Police Corruption.

6. Any documents in any way relating to Department of Public Safety (DPS)
review of theincident as alleged in the July 25, 1999, [COC] advertisement in the
Katy Times.

7. Any documents that show which individuals supplied money for the placement
of or which individuals paid for the placement of advertisementsin the Katy Times
by the [COC].



documents.” Accordingly, we conditiondly grant thewrit of mandamusto the extent thetrid court'sorder
requires reator to produce the documents in request number four.2 Inthisregard, thewrit will issue only
if thetrid court doesnot comply. Tothe extent thetrid court'sorder requiresrelator to answer depodtion
questions concerning theidentity of thoseindividuasresponsblefor the ads, we hold that such informetion
isnot protected by the Frst Amendment and deny mandamus rdief.

1Y WandaMcKee Fowler
Judtice
Petition Conditiondly Granted In Part and Denied In Part and Opinion filed March 15, 2000.

Pand conggs of Judices Y aes, Fowler and Eddman.
Publish— TEX. R APP. P. 47.3(b).

As we noted, the respondent does not brief thisissue, but instead argues only that the First
Amendment does not protect defamatory speech. Because the merits of the underlying
defamation action are not before us in this mandamus proceeding, we need not address this
issue. For the same reason, we need not address relator's contention that the Noerr-
Pennington doctrine bars the underlying defamation action. See generally RRRFarms, Ltd.
v. American Horse Protection Assn, Inc., 957 SW.2d 121, 126-29 (Tex. App.—Houston
[14th Dist.] 1997, writ denied).

Contrary to the dissent's conclusion, Sheriff Thomas and Deputy Burton have not abandoned
all of their discovery requests. Evenif they had, there remainsavalid court order requiring
relator to comply with discovery, including request number four.
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CONCURRING AND DISSENTING OPINION
| concur with the mgority opinion that disdosure of the identity of the individuas who were

involved in placing the dlegedly defamatory ad does nat violate Frs Amendment rights. However,
contrary to the mgority opinion, | do not believe that rdaor made a prima fadie showing thet disclosure
of COC membership information will burden Firs Amendment rights. Inparticular, asin Buckley,® ad
asdiginguished fromthefactsof Bay Area Citizens,*° rdaor hasno offered nofactud, non-peculaive
evidence of areasonable probahility of reprisd (other then thet thosewho wereinvolved in placing the ad
will be made partiesto the lawauit). Therefore, rdator has not demondrated an abuse of discretion by the
trid court and isnot entitled to mandamus relief.

9See Buckley v. Valeo, 424 U.S. 1 (1976).

YSee Inre Bay Area Citizens Against Lawsuit Abuse, 982 SW.2d 371, 376-78 (Tex.
1998).



Neverthdess, resoondent’ s brief dates dearly that disdosure of COC membership informetion,
assuch, isno longer sought by Thomeas and Burton:

Thiscase[N.A.A.C.P. v. Alabamay] isnot gpplicableto the case a bar wheretheidentity
of memberswill not beaskedfor. . .. Here, respondents merdly want to know theidentity
of those personswho wereinvolved in fabricating and publishing defamatory Satements
about them 0 they can be made parties prior to the running of the Satute of limitations .
.. Here, Thomas and Burton need to know only the identity of those persons, be they
members or not, who contributed to the defamatory publications. . . . The government
isnat attempting to compd theidentity of membersof an organization, individudsaretrying
to find out who defamed them.

[T]heidentities of the members of the [COC] will not be sought. . . . Thisisdl Thomes
and Burton seek, the iderttity of the persons who participated in the conduct complained
of. Whether or not they were members of the [COC] doesn’'t matter, and won't be
inquired about.

Because these datements effectively abandon any request for membership information, as such,
thereis no longer any live controversy concerning disclosure of that information, and the issue concerning
itis now moot. Thus, rather than indude an advisory and, | bdieve, questionable, andyss of thet issue,
| would smply hold thet no issue remains asto disdosure of the membership informetion and advise the
trid court that the portion of the order compdling compliance with document request number four should
be withdrawvn accordingly.

/9 Richard H. Eddmen
Judice
Judgment rendered and Opinion filed March 15, 2000.
Pand consds of Judices Y aes, Fowler, and Eddman.
Publish— TeX. R APP. P. 47.3(b).



