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OPINION ON REMAND

A jury convicted Appdlant, Kim Allen Milburn, of thefirg degree fdony offense of possesson of
400 grams or more of cocaine, with intent to ddiver. The jury sentenced gppdlant to forty years
imprisonment and assessad a fine of $75,000. On origina submission, this court found thet appellant
received ineffective asssance of counsd a the punishment phase of trid and we remanded the case for
anew punishment hearing. See Milburn v. State, 973 SW.2d 337 (Tex.App.—Houston [14" Digt]
1998), vacated and remanded, 3 SW.3d 918 (Tex. Crim. App. 1999). Becauseour previousopinion
dd not andyze whether counsd’s errors a the punishment phase were 0 prgudicid as to deprive



gopdlant of afair trid, the Court of Crimind Appeds remanded this case to us for the sole purpose of
peforming such anandyssinlight of itsdedsonin Hernandez v. State, 988 SW.2d 770 (Tex. Crim.
App. 1999). See Milburnv. Sate, 3 SW.3d 918, 919 (Tex. Crim. App. 1999).

STANDARD OF REVIEW

In Her nandez, the Court of Criminal Appeds ovarruled it dedigon in Ex parte Duffy, 607
SW.2d 507 (Tex. Crim. App. 1980). See 988 SW.2d a 772-74. We now gpply the same two-prong
Strickland gandard of review for ineffective ass gance of counsd damsin both theguilt/innocence phase
of trid and the punishment phase of trid. Seeiid.

Frg, the gopdlant must demongtrate counsdl’ s representation fell below an objective Sandard of
reasonableness under prevailing professond norms. See Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); McFarland v. State, 928 SW.2d 482, 500 (Tex. Crim. App.
1996). Counsd’s competenceis presumed, and the gppdlant must rebut this presumption by identifying
the acts or omissons of counsd that are dleged asineffective and afirmatively prove thet they fel bdow
the professond norm of ressonableness. See McFarland, 928 SW.2d a 500. Anineffectivenessdam
cannat be demondrated by isolating any portion of counsd’ s representation, but isjudged on the totaity
of the representation. See Strickland, 466 U.S. a 688, 104 S.Ct. at 2065.

Second, the gppelant mugt establish counsd’s performance was 0 prgudicid, it deprived
gopdlant of afartrid. Seeid. at 691, 104 S.Ct. a 2066. To sidy thisprong, appdlant must show thet
areasonable probability exigsthat, but for counsd’s unprofessond errors, the result of the proceeding
would have been different. See id. a 694, 104 S.Ct. at 2068. Reasonable probability means a
probebility sufficdent to undermine confidencein theoutcome. Seeid., 104 S.Ct. at 2068. An gppdlant
need not show, however, that counsd’ s deficent performance morelikdy than not dtered the outcome of
thecase. Seeid.

DISCUSSION



“The sentending Sage of any case, regardless of the potentid punishment, is‘thetime a which for
meany defendants the most important services of the entire proceeding can be peformed.”” Vela v.
Estelle, 708 F.2d 954, 964 (5" Cir. 1983), cert. denied, 464 U.S. 1053, 104 S.Ct. 736, 79 L.Ed.2d
195 (1984). Wherethe potentid punishment islife imprisonment, asin the indant méatter, the sentencing
proceeding takes on added importance. Seeid.

First Prong of Strickland—ODbjective Standard of Reasonableness

In our previous opinion, we found that gppdlant’s trid counsd was ingffective by faling to
investigate and interview potentid punishment witnesses,, despite the availability and willingness of severd
of gppdlant’ srddives friendsand co-workers to tedify on his behdf. See Milburn, 973 SW.2d a
343. At the hearing on the motion for new trid, the parties stipulated to the testimony of twenty of
appdlant’ srdaivesandfriends Seeid. They sipulated thet each witness would have tetified they hed
known gopdlant for a long period of time, they were never contacted to tedtify by any member of
gopdlant’ sdefenseteam, they would havetedtified had they been requested to, and they woul d have asked
the jury to congder the minimum punishment. See id. The parties further sipulated that the potentia
witnesses knew gppdlant was previoudy placed on probetion for an offense committed in Louisanaand
that this knowledge would not have afected ther tetimony. Seeiid.

At thehearing onthemation for new trid, gopdlant’ sfiancéetedtified thet shewas never contacted
by gopdlant’slawyer about testifying a the punishment phase of trid. See id. She dated that she and
gopdlant have a young daughter with severe medicd problems and that gopdlant was a good father and
vay adivein rasng their daughter. Seeid. Appdlant’s employer tedtified that he has known gppdlant
for fifteen or Sxteen yearsand had employed apped lant asaproperty manager on apart-timebassfor over
ayear. Seeid. Hefurther dated that gppdlant was an outstanding employee and hed he been contacted
by gopdlant’ s atorney, he would have been willing to so tedify. See Milburn, 973 SW.2d a 343.

Appdlant’strid counsd dso tedtified a the motion for new trid hearing. Heatributed hisfailure
to interview or cal any witnesses during the punishment sageto trid drategy. Counsd explained that in
his experience juries don't generdly place much weight on thetestimony of family members. Wergected



the argument that, in this case, the failure to cal witnesses a the punishment stage could be considered
sound trid drategy. See Milburn, 973 SW.2d a 344. We noted that counsd can only meke a
reasonable decigon to forego presentation of mitigating evidence after evauaing availadle testimony and
determining that it would not be hepful. See id. a 345-46. Here, counsdl admitted he had neither
investigated nor evauated available punishment evidence. Asareault of counsd’ slack of preparaion, we
conduded thet the jury had no mitigation evidence before it to offset gppdlant’s probation record, the
prosscutor’ s argument that gppdlant had abusad the legd sysem and had not been rehabilitated, and his
recommendation of thirty years imprisonment. Seeid. at 346. Accordingly, wehdd that thefirg prong
of Srickland had been met by showing that trid counsd’s performance a the punishment phase of
gopdlant’strid fdl beow the professond norm of reasonableness. Seeid.

Second Prong of Strickland—Prejudicial Impact of Counsel’s Errors

In light of Her nandez, ineffective assstance of counsd errorsthat occur during the punisiment
phese of trid are now digible for review under the second prong of Strickland. See Hernandez, 988
SW.2d a 772-74. Therefore, in this case, we must now determinethe prgudiad impact of gopdlant's
trid counsd’ s defident performance. In other words, we must determine whether there is a reasonable
probability thet thejury’ sassessment of punishmant in thiscasewould have been less severein the dosence
of counsd’sddfident paformance. See Strickland, 466 U.S. a 694, 104 S.Ct. at 2068.

During the punishment phase of trid, gopdlant’ strid counsd presented no evidence of mitigation
on gopdlant’s bendf. After the State conduded its presentation of testimony and evidence to the jury
showing appdlant’s bad character, gopdlant’ strid counsd responded, “We re not going to put anything
on.” Histrid counsd then presented a brief, benign dosing argument to the jury. The Stat€ s dosing
agumat to the jury lagted sgnificantly longer, sharply focusad the jury’s atention on gppdlant’s prior
convictionfor possesson of cocaine, argued that appd lant wasvirtudly incapable of rehakilitation because
of hisprior conviction, and pleaded for aprison sentence of thirty yearsand a$50,000 fine. However, the
jury, hearing no favorable character or atherwise mitigating evidence, returned asentencein excess of thet



requested by the State. It sentenced gppdlant to forty years imprisonment and assessed a$75,000 fine,

The santending process conddts of weighing mitigating and aggravating factors, and meking
adjugmentsin the severity of the sentence conggent with thiscdculus See Vela, 708 F.2d a 965. In
this case, gopdlant’ strid counsd presented no evidence of mitigating factorsfor thejury to baanceagainst
the aggravating factors presented by the State. Indeed, gppellant’ strid counsd performed noinvestigetion
into any possible mitigating factors and failed to contact even asnglefamily member or friend, despitethe
avallahility of such mitigation evidence. Asnoted in our discusson of thefirg prong of Strickland inour
previous opinion, there were no fewer than twenty witnesses available to testify on gopdlant’s behdf.
These witnesses would have tedtified that, inter alia, gopdlant was agood father to a child of specid
needs and thet hewasan outstanding employee. See Milburn, 973 SW.2d a 343. Thisevidencewould
have provided some counterweight to evidence of bad character which wasin fact received by the jury
See Blake v. Kemp, 758 F.2d 523, 535 (11™ Cir. 1985), cert. denied, 474 U.S. 998, 106 S.Ct. 374,
838 L.Ed. 367 (1985).

Wefind it adose question in this case whether gppdlant was condructively denied any defense
a dl inthe pendty phase of trid. See, e.g.,id. Clearly, appdlant would have been prgudiced if thetrid
court had not pamitted him to put on mitigaing evidence a the pendty phase no mater how
overwhdming the State s showing of aggraveting drcumdances. Seeid. “Actud or condructive denid
of the asastance of counsd dtogether islegdly presumed to result in prgudice” Strickland, 466 U.S.
a 692, 104 SCt. a 2067. “Prgudice in these drcumdtancesis S0 likdly that case-by-case inquiry into
preudiceisnot worththe cost.” 1d., 104 S.Ct. a 1067.

In any event, wefind thet gopelant has demondrated prejudicein this case, eventhoughitissheer
Speculation that character witnesses in mitigation would have in fact favorably influenced the jury’s
assessment of punishment. See Pickensv. Lockhart, 714 F.2d 1455, 1467 (8" Cir. 1983). Counsd’s
lack of effort a the punishment phese of trid deprived gppdlant of the possihility of bringing out even a



snge mitigating factor. Mitigating evidence dearly would have been admissble The jury would have
consdered it and possbly been influenced by it. Seeiid.

We condude that a reasonable probatility exigs that gppdlant’s sentence would have been less
savere hed the jury baanced the aggravating and mitigating drcumdtances, particulary in light of the fact
that the jury ultimately sentenced gppdlant to aterm of imprisonment in excess of that requested by the
Sate! Therefore, gppdlant has shown that he was actudly and subgtantidly prgudiced by his trid
counsd’ scompletefailureto search out and present any mitigating character evidence. See, e.g., Blake,
758 F.2d a 534-35; Ex parte Felton, 815 SW.2d 733, 737 n. 4 (Tex. Crim. App. 1991).

We reversethejudgment of trid court and remand the casefor anew punishment hearing pursuant
to atide 44.29(b) of the TexasCodeof Crimind Procedure. See TEX. CODE CRIM. PROC. ANN. art.
44.29(b) (Vernon Pamph. 2000).

1 Several courts have reached the same result under similar circumstances. See Dobbsv. Turpin,
142 F.3d 1383, 1389-91 (11" Cir. 1998) (counsd’s complete failure to investigate and present any mitigating
evidence at the punishment phase was prejudicia where such evidence was available); Smith v. Sewart, 140
F.3d 1263, (9" Cir. 1998), cert. denied, _ U.S._, 119 S.Ct. 336, 142 L.Ed.2d 277 (1998) (counsd’s
complete failure to investigate and present any mitigating evidence at the punishment phase was prejudicial
where such evidencewas available); Austinv. Bell, 126 F.3d 843, 848 (6" Cir. 1997), cert. denied, 523 U.S.
1079, 118 S.Ct. 1526, 140 L.Ed.2d 677 (1998) (failure to present mitigation evidence was prejudicial where
several relatives, friends, death pendty experts, and a minister were available to testify was an abdication of
advocacy); Hall v. Washington, 106 F.3d 742, 749 (#" Cir. 1997), cert. denied, 522 U.S. 907, 118 S.Ct.
264,139 L.Ed.2d 190 (1997) (holding defense counsel’ s performanceineffective and prejudicia at sentencing
where he failed to make asignificant effort, based on reasonable investigation and logical argument, to ably
present the defendant’ sfate to the jury and to focus the attention of the jury on any mitigating factors); Glenn
v. Tate, 71 F.3d 1204, 1207 (6" Cir. 1995), cert. denied, 519 U.S. 910, 117 S.Ct. 273, 136 L.Ed.2d 196 (1996)
(defendant’ slawyersinadequate preparation for sentencing phase was prejudicia wherethey did not acquaint
themsalves with defendant’s socid history, never spoke to any of his numerous brothers and sisters, never
examined his medical records, or talked to his probation officer); Tucker v. Day, 969 F.2d 155, 159 (5" Cir.
1992) (prejudicia impact where counsel failed to provide any assistance at a sentencing hearing, stating, “I’'m
just standing in for this one”); Kubat v. Thieret, 867 F.2d 351, 367 (7" Cir. 1989), cert. denied, 493 U.S.
874, 110 S.Ct. 206, 107 L.Ed.2d 159 (1989) (substandard argument and the presentation of no evidence was
prejudicia where fifteen character witnesses were available to testify at the sentencing hearing; and it
amounted to no representation at all).
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Although | agreewith the remainder of the mgority opinion, | dissgreewith its suggestion thet this
is dmog a case in which prgudice could be presumed. As the mgority opinion correctly reflects, the
falure to investigate, interview witnesses, and cal witnesses to tedtify was prgudicd expresdy because
witnesses exised who could and would have provided tesimony favorableto gppdlant’'scase Had that
not been established, harm would not have been demondraied and could not have been presumed.
Because apresumption of prgudice thus has no gpplication to thiscase, the dlusion to onein the mgority
opinion risks ether discounting the importance of the prgudice prong or confusng a presumption of
prgudice with ashowing of it. Either way, an incorrect impresson is conveyed.
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