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OPINION

Jeni B. Thomas (Thomas) sued gppdless Robert Parker and PamdlaParker for damegesarisng
out of persond injuries she sustained when she dipped and fdl a ther housein July 1993, She was
referred to the other gppdless (Williams) for thergpy, and in November 1993, she fdl off asool during
thergpy and injured her left arm.  She subsequently sued Williams for dameges arising out of persond
inuieswhen shefd| off thesodl a ther dinic. Thetrid court consolidated thetwo suits, and ajury found
agang Thomasin both dams Thetrid court entered a take-nothing judgment againg her based on the



jury verdict. Inthree points of error, Thomas contends: (1) thetrid court erred by admitting evidence of
her prior injury dams; (2) thetrid court erred by consolidating thetwo lawsuits, and (3) thejury’ sverdict
in the Williams case was againg the “ great waight and suffidency” of the evidence. We dfirm.

Thomasworked for the Parkersasahousskeeper for about eight years. On July 6, 1993, a about
4:30 p.m., shewaked down the outs de eps from the back door, and sepped on arug that covered two
bricks. She twisted her right ankle and suffered a broken bone in her third toe. Dr. Robert Parker
(appellee) gated he put the rug down, but the bricks were nat there & thet time. Thomas Sated she was
not watching where she was going when she went down the dairs. Thomeas initidly was tregted by Dr.
Parker, who is apodiaris specidizingininjuriesand diseeses of thefoot. Sheeventudly went to Dr. John
Bishop who referred her to Williamsfor physcd thergpy.

On November 1, 1993, Thomaswent to Williamsfor therapy, and was escorted to the trestment
area by gopdlee Robet Sumpter, a physcd thergpist ade. Sumpter told Thomeas to begin her towd
exercises, and asked if sheneeded asssance. Thomastold Sumpter thet she did not need any assstance,
and Sumpter left the room. Thomas knew how to do the towd exerdses and had donethem many times
a home To peformtheexerdse, Thomaswould St in achar and dideatowd on asmooth surface with
her injured foat.

Hizabeth Hammer was a patient waiting for thergpy, and olbserved Thomaswalk on her crutches
and Hect aradling soal next to the middle table in the treetment room. Therewasalower rallinggoal in
the room, a sationary chair, and the higher ralling sodl sdected by Thomas. Ms Hammer observed
Thomas put her crutches onthetableand sit ontheedge of the higher ralling stodl. Asshedid o, the stool
pushed out from behind her, and Thomas fdl to the ground injuring her left dbow. Ms Hammer tetified
that Thomeas “bears the full regponsibility for the fact that  she fell” without objection from gppdllant's
counsd.

Three days after the accident, Dr. Craig Crouch, an orthopedic surgeon examined Thomes |eft
ebow, and conduded that it was bruised. Upon further complaints by Thomas of painin the dbow, Dr.
Crouch completed an MRI which showed only a muscle irritation and no fractures.  Upon further
complaints of pain by Thomas, Dr. Crouch conduded she suffered alaterd epicondylitisto theleft dbow



(inflammetionin the dbow). Thomas continued complaining of pain, and Dr. Crouch referred her to Dr.
Bennett who eventudly operated on her dbow. Dr. Crouch explained that Thomeas suffered from reflex
sympathetic dysrophy (RSD), whichiscontinuous pain because the normd cydeof hedingisnot working
properly.

Dr. Crouch referred Thomasto Dr. Redko, agpedidist in pain management and RSD. Dr. Redko
implanted agpind dimulator for pain in her right foot and left dbow; he tedtified thet Thomas would need
some trestment for this pain for the rest of her life

In September 1996, Dr. Richard Larrey wasretained by Williamsto examine Thomas. Dr. Larrey
found that Thomas x-rays of her |eft dbow were normd, and that she hed sustained only abruise to her
dbow. Asareault of his examinaion, Dr. Larey ated that Thomas does not have RSD. Dr. Larey
opined that Thomas had “a psychologicd disturbance that probably propageted the prolonged and
ineffective medicd care which she hed recaived.” He criticdized Thomas pain managemeant trestments
primarily because they were given in response to Thomas' subjective complaints of pain, rather than
objective evidence of an injury. He opined that such “highly expensve, dangerous and ingffective
trestment, giving large doses of narcotic pain medicine over along period of time, the mongter you cregte
is worse than the problem you started with from a medica standpoint, because of the problems of
addiction, secondary gain behavior, psychologica disturbances and dl therest.”

Dr. Larey daed that secondary gain is a “conscious and/or . . . unconscious influence of a
patient’'s mental Sate and/or psychologicd awvareness being on thar physicd condition and how those.
.. dfect thar regponse of ther body to treetment.” He Stated that it wasunlikely that Thomas' perception
“and/or redlity of her pain” would improve until the litigation was solved. Dr. Larrey conduded: “1 think
thet onceit [thelitigation] is solved, it most likdy would solve, resolve fairly promptly.”

In point of error one, Thomas contends the trid court erred by admitting evidence of her prior
dams ThomasdtesHartford Accident and Indemnity Companyv. McCardell, 369 SW.2d 331
(Tex1963) and H.P. Brinkley v. Liberty Mutual Ins. Co., 331 SW.2d 423
(Tex.Civ.App—Texarkana 1959, no writ) as authority for the propostion thet evidence of prior damsis
not admissible. Appelless contend that Thomas has waived this complaint because she falled to object



when gopdless fird mentioned her prior daimsduring ther opening Satement to thejury. During thetrid,
Thomas counsd raised her prior injuries on direct examination for the firg time, and gppdless cross
examined Thomas concerning two of these prior injurieswithout objection. By failing to object, gppeless
contend Thomas has walved this issue on goped. Appdless further contend that by introduaing these
injuriesfor thefirg timeon direct examination by her counsd, gopdlant haswaived her complaint on apped
that gopeless subsequently introduced the same evidence, dting Mclnnesv. Yamaha Motor Corp.
U.SA., 673 SW.2d 185, 188 (Tex.1984) as authority.

On direct examination by her trid counsd, gopdlant sated: (1) she injured her neck and left
shoulder in 1982 in acar accdant; (2) sheinjured her face, jaw, and left am in 1983 inadip and fal in
amdl; (3) sheinjured her right arm and right knee in 1988 in adip and fdl accident in a Sefeway Sore;
and (4) sheinjured her right big toe and right am in 1990 in adip and fdl accident in a Randdl’s dore
After gopdlant tedtified to theseinjuries, gopdlees cross-examined Thomas concerning the 1988 and 1990
inuresonly. Appdlant dated she injured her right dbow in the 1988 accdent in Safeway, which was
diagnosed as epicondylitis. Thomas Sated that surgery for the ebow was scheduled, canceled, and
rescheduled. She subssquently settled her daim with Sefeway, then never sought any further medical
trestment for her right ebow, and never developed RSD in her right arm.

After injuring the sameright amin 1990 in Randdl’ s, Thomas aso scheduled surgery to her right
amseverd times but subsquently cancded. Thomas gated she did not develop RSD intheright amin
this case, and had no further problems after sattling her dam againg Randdl’s

Thomasmade no objection to the opening Satement by gppe lessto thejury concerning theseprior
dams nor to gppelless cross-examination of Thomas about two of these prior injuries, nor to the
introduction of any prior-claims evidence by gppeless on the grounds daimed in this goped. Appdlant
never asked for aruling by thetrid court onthegroundsdamedinthisgpped. Appdlant obtained aruling
on amation in limine that gopeless could nat produce evidence of “unrdaed’ daims and settlements
However, thetrid court dlowed appedless the right to produce evidence of prior injuries

Thetrid court’sruling on amoation in limine does not presarve error. If the evidenceis offered a
trid, the party who wantsto exdudeit must object whenitisoffered. Hartford Accident & Indem. Co.



v. McCardell, 369 Sw.2d a 335 Collins v. Collins, 904 Sw.2d 792, 798,
(Tex.App.-Houston[ 1t Dig] 1995), writ denied, 923 SW.2d 569 (Tex.1996); Hartnett v.
Hampton Ins,, Inc., 870 SW..2d 162, 165(Tex.App—San Antonio 1993, writ denied). For these
reasons, gppdlant has waived her complaint on gpped.

Furthermoare, by fird introducing evidence of these prior daimson direct examination, Thomashas
waived her complaint on gpped that appelees theresfter introduced the same evidence or evidence of a
amilar character. Mclnnes, 673 SW.2d & 188. Because gppellant has falled to preserve eror, we

overrule her point of error one.

Inpoint two, gppd lant contendsthetria court erred by consolideting two lawvsuitsthat did not have
common issues of law or fact and which arose out of separatetransactionsand/or occurrences. Appdlant
contendsthetria court abused its discretion in consolidating these two cases and she has been prgjudiced

thereby.

Appdlant did not object to the Parkers motion to consolidete, nor did they file any response to
the mation, nor did she raisethis contention in her maotion for new trid. Appdlant raisesthis contention for
thefirg timeinthisgoped. Thecomplaning party must show that it exercised ressoneblediligenceto avoid
or prevent theharm by opposing theorder for consolidetion. Lone Star Ford, Inc. v. McCormick, 838
S\W.2d 734, 738 (Tex.App.-Houston[ 1t Dist.] 1992, writ denied). Appelant haswaived thiscomplaint
by failing to object &t trid to the consolidation. 1d.

Although gppdlant contendsin her brief thet she objected to the consolidation, she does not cite
to the record where this objection is located. Therefore, gopdlant has waived this sub-point thet she
objected to the consolidation because shefallsto make an accurate reference to the record to support her
complant on goped. Casteel-Diebolt v. Diebolt, 912 SW.2d 302, 305 (Tex.App.-Houston[14th
Did] 1995, no writ); Tacon Mechanical Contractors v. Grant Sheet, 889 SW.2d 666, 671
(Tex.App.--Hougton [14th Digt.] 1994, writ denied). Appdlant’ s point of error two is overruled.

In point of error three, gppdlant contends that the evidence is factudly insuffident to support the
jury’ s gpportionment of 40% responghility to Williams and 60% responghility to her in ther answversto
guestion 5.



To prevail on her factud suffidency chdlenges, gopdlant must show that the adversefindingsare
agand the great weight and preponderance of theevidence. See Cain v. Bain, 709 SW.2d 175, 176
(Tex.1986) (per curiam). In conducting this review, we examine the entire record, congdering both the
evidencein favor of, and contrary to, the chdlenged finding. 1d. We mug uphold thejury'sfinding unless
it is 0 againd the great weight and preponderance of the evidence asto be manifestly unjust or erroneous.
Pool v. Ford Motor Co., 715 SW.2d 629, 635 (Tex.1986). See also Knoll v. Neblett, 966
SW.2d 622, 629-632(Tex.App.-Houston[14th Dist.] 1998, pet. denied).

Evidence supporting the jury’s verdict is redited above in connection with the discusson of the
factud background. An uninterested eyewitness, Ms. Hammer, was a patient awaiting physicd therapy,
and observed gppdlant choose ahigh ralling $odl to St on ingteed of alower Sationary chair, or alower
ralling sool. Ms Hammer observed gppdlant sit on the edge of the stoal which caused the stodl to dip
backwards from under her. Ms Hammer tedlified thet Thomeas bore the full responghility of her fall.
Thomastediified that she bore some responghility for her fal, and nothing prevented her from seaing the
ralling o0 had whedsonit. Thomas dated she paformed the towd exerdises a home gtting on her
toilet, whichwasgationary. Thomas ligbility expert, BinaLorfing, aphysicd thergpist thet trested Thomas
at another dinic, tedtified on crass-examination by Williamsthet Williamswoul d not necessaxily benegligent
by nat heping Thomas into a char. Lorfing dated thet physcd thergpiss encourage independence by
patients  Lorfing further opined that it would not be negligent to dlow a patient to move about
independently if thet patient had previoudy demondrated she was able to move on her own.

The contrary evidence condstsprimaily of Lorfing’ stesimony on direct examingtion by Thomes
atorney. Lorfing dated she based her testimony on Thomas' report to her about how the accident
happened. Lorfing Sated it would be ingopropriate for the thergpist: (1) to leave Thomas unattended in
the thergoy room; (2) to leave Thomas without hel ping her down from the thergpy table; (3) to put atowd
on thefloor by achar with ralling wheds and leave the room; and (4) to ingtruct Thomasto get down on



her own from the table and to use the ralling char for her exerdises without any assigance. She further
opined thet Williams was negligent in providing Thomas with aralling sool

Inher brief, gopdlant repeets her dlegations of “ uncontroverted evidence” gated in her motion for
new trid insupport of her daim of factud insufficdency. She does not support thesefactud summariesand
condusonswith any referenceto therecord. Therecord inthiscase conggsof eght volumesof testimony
and @ght valumes of exhibits

The Texas Rules of Appdlate Procedure require that an gopdlate brief “mugt Sate concisdly . . .
the facts pertinent to the issues or points presented. The Satement must be supported by record
references” TEX. R APP. P. 38.1(f). An gppdlate court is not required to seerch a record without
guidance from an gppdlant to determine whether assartions regarding the facts of the case are vdid.
Nawas v. R & S Vending, 920 SW.2d 734, 737(Tex.App.-Hougton[1st Digt.] 1996, no writ);
Anheuser-Busch Companies, Inc. v. Summit Coffee Co., 858 SW.2d 928 (Tex.App.--Ddlas
1993, writ denied). Appdlant hasinadequatdy briefed this point and wewill not search the record to find
support for her factud summaries and condusons

Having reviewed the entire record, we find the evidence contrary to the jury's verdict is not o
ovewhdming asto render ther verdict unjust. Thejury, asthesolejudgeof the credibility of thewitnesses
and the weight to be given to ther tetimony, was entitled to discount the tetimony of any witness
Skrepnek v. Shearson Lehman Bros., Inc., 889 SW.2d 578, 579 (Tex.App.--Houston [14th Digt.]
1994, nowrit). Appdlant acknowledged that she had two prior injuriesto her right lbow which resulted
in settlements and no further complaints about her injury. Theinjuries daimed in the two prior accidents
to her right dbow were Smilar to theinjury she daimed to her Ieft dbow in this accident-- epicondylitis
Appdlant admitted she was patidly responsble for the acadent. Her expert witnessinitidly said leaving
Thomas unattended with aralling 200l in the thergpy room wasingppropriate; on cross-examination, and
after further facts were presented by appellees, she indicated these circumstances are not necessarily

improper.
When the evidenceisin conflict and thereissubgtantia evidenceto support ajury’ sanswer ether
way, the concluson reached by thejury isnat menifesly unjus. See Benoit v. Wilson, 150 Tex. 273,



239 SW.2d 792, 797 (1951); Knoll, 966 SW.2d at 629-632; Middleton v. Palmer, 601 SW.2d
759, 766 (Tex.Civ.App.--Ddlas 1980, writ ref'd n.r.e). Becausetheevidenceis conflicting and thejury
was pamitted to evauate the credibility of the witnesses and the weight to place on thair tesimony, we
should nat disurb the verdict. Thiscourt isnot afact finder, Sowemay not pass upon the credibility of the
witnesses or subdtitute our judgment for thet of the trier of fact, even if the evidence would support a
different result. Clancy v. Zale Corp., 705 SW.2d 820, 826 (Tex.App.--Ddlas 1986, writref'dn.r.e.).
We condude the evidence is factudly aufficient to support the jury’s answer to question five on
proportionate responghility, and we overrule gopdlant’ s point of error three.

We &firm the judgment of thetrid court.

/9 Bill Canon
Judice
Judgment rendered and Opinion filed March 16, 2000.
Pand condgts of Justices Sears, Cannon, and Hutson-Dunn.”
Do Not Publish— TEX. R APP. P. 47.3(b).

" Senior Justices Ross A. Sears, Bill Cannon, and D. Camille Hutson-Dunn sitting by assignment.
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