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OPINION

Appdlant was charged by information with possesson of marihuang, in a usedble quantity of less
thantwo ounces After thetrid judge denied her pretrid motion to suppress, shepled “qguilty” pursuant to
an agreed punishment recommendation. Thetrid court deferred afinding of guilt and placed gppdlant on
probation for one year. Appdlant filed agenerd notice of goped thet did not comply with AppdlaeRule
25.2(b)(3)(B). The State argues gppdlant’simproper natice deprives us of juridictionto heer thiscase.
We agree and digmiss for want of jurisdiction.



Jurisdiction over Appeal

Initidly, the State argues this court has no jurisdiction over this gpped because gopdlant’ snotice
of goped did not comply with AppdlaeRule 25.2(b)(3). AppdlateRule25.2(b)(3)’ssmplerequirements
for natices of goped are asfallows

(3) But if the goped isfrom ajudgment rendered onthe defendant’ spleaof guilty or nolo

contendere under Code of Crimina Procedure artide 1.15, and the punishment assessed

did not exceed the punishment recommended by the prosecutor and agreed to by the
defendant, the notice must:

(A) spedify thet the gpped isfor ajuridictiond defect;

(B) soecify thet the substance of the gpped wasraised by written mation and ruled
on beforetrid; or

(C) daethat thetrid court granted permisson to goped.
TeX. R AppP. P. 25.2(b)(3).

Appdlant's generd natice of gpped, which was Sgned by the trid judge, did not “ spedify” the
substance of her gpped was raised by written mation and denied by the trid court or that the trid court
granted her permission to apped.! See TEX. R ApPP. P. 25.2(b)(3)(B),(C). Failureto comply with this
requirement limits our review to nonjuridictiond issues See Jonesv. State, 796 SW.2d 183, 186-87
(Tex. Crim. App. 1990); Gatlin v. State, 863 SW.2d 236, 237 (Tex. App—Houston[14™ Dist.] 1993,
no pet.); see also Payne v. Sate, 931 SW.2d 56, 57-58 (Tex. App—Houston [14™ Dist.] 1996, pet.

ref’ d).

An gppdlant may subdantidly comply with the notice of gpped rulewheretherecord containsan
order, Sgned by thetrid court, that reflects both the trid court’s gpprova for gopdlant to goped andthe
gpped is from a pretrid mation brought before the trid court was ruled on before trid. See Riley v.

State, 825 SW.2d 699, 701 (Tex. Crim. App. 1992). In Riley, Riley’ swritten notice of gpped dating
only shewished to goped, she wasindigent and desired an gppointment of gppdlate counsd. Seeid. a

1 We note Rule 25.2(b)(3)’ s requirements can be met by use of a simple “form” checklist notice
of apped.



701. Thenaticedid not contain astatement, asrequired by former Appdlate Rule40(b)(1)?, thet thetrid
court granted permisson to goped or thet the matters gppeded were raised by written maotion and ruled
on before trid. Induded in the record was an order, Sgned by the trid judge, entitled, “Order Limiting
Defendant’sApped.” Thisorder dated Riley’ s punishment was assessed pursuant to apleabargain, the
triad court alowed an gpped pursuant to Artide 44.02, Code of Crimind Procedure, and a maotion to
suppress wasraised beforetrid. Seeid. Although Riley’ snaticedid not stify Appdlate Rule40(b)(1),
the Court of Crimind Appeds found “the exigence of the order, timdy filed in the gppdlate record, is
sufficent” to give the court of gppedsjurisdiction over nonjurisdictiond defects 1d. The Court Sated:
We hold that, under the facts of this case, when dl the information required by
Rule 40(b)(2) is contained in an order by thetrid court and the order isin the gopdlate

record along with atimely filed natice of gpped, the Court of Apped's hasjurisdiction to
addressjuridictiona and aso those nonHjurisdictiond defects recited in the order.

Appdlant's notice of apped coupled with the court's order substantially
complied with Rule 40(b)(1) to permit review of properly preserved non+jurisdictiond
Issues

Riley, 825 SW.2d a 701. (Emphasis added).

Recerttly, thisCourt held, under cartainfacts, subgtantial compliancewith AppdlateRule25.2(b)(3)
canpermit gopdlatereview. See Gomesv. Sate, 9SW.3d 170, 171 (Tex. App—Houston [ 14" Dig.]
1999, no pet. h.) (en banc). InGomes, the defendant filed agenerd notice of goped thet did not indicate
gppdlant was “ gopeding an issue that was raised by written motion and ruled on before trid nor doesiit
indlicatethat permisson wasgranted by thetria court to goped any nonjurisdictiond issues” 1d. Although
the words of the notice did not comply with Appellate Rule 25.2(b)(3), we found we hed jurisdiction
because there was subgtantid compliance with the Rule.

2 Former Appellate Rule 40(b)(1) states, in pertinent part:

Notice of appeal shall be given in writing filed with the clerk of the tria court. Such notice
shal be sufficient if it showsthe desire of the defendant to appeal from the judgment or other
gppedlable order; but if the judgment was rendered upon his pleaof guilty or nolo contendere
pursuant to Article 1.15, Code of Criminal Procedure, and the punishment assessed does not
exceed the punishment recommended by the prosecutor and agreed to by the defendant and
his attorney, in order to prosecute an appea for a non-jurisdictional defect or error that
occurred prior to entry of the pleathe notice shall state that thetrial court granted permission
to appeal or shall specify that those matters were raised by written motion and ruled on
beforetrial.



We noted in Gomesthreeindications of his substantiad compliance: (1) the notice of goped, which
was sgned by thetrid judge, contained a* handwritten notation on the upper, right-hand corner, indicating
thet the gpped islimited to the trid court’ s ruling which denied Appdlant’ smation to suppress,” and (2)
the docket sheet had an entry gating “Notice of Apped filed on Mation to Suppress Only;” and (3) the
judgment, Sgned by the trid judge, noted the notice of gpped wasfiled on“Mo SuppressOnly.” 1d; see
Miller v. State, — SW.3d—, 1999 WL 1267220* 2 (Tex. App—Houston [14" Dist.] Dec. 30, 1999,
no pet. h.) (fallowing Gomes).

Appdlant’s notice of gpped does not specify the substance of her gpped was raised by written
moation and ruled on by thetrid court nor isthere any evidence, asin Riley and Gomes, of any order or
document signed by thetrid judge reveding her substantial compliancewith AppdlaeRule25.2 (b) (3).

Accordingly, we dismiss for want of jurisdiction.

Joe L. Draughn
Judice
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