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OPINION

Appdlant, Kenneth Gae M cCann, gpped sfrom anunc pro tunc divorce decreewhich divided the
marital edtate of gppelant and Robin Bradford McCann, gppellee. We reverse that portion of the decree
avarding Robin a$292,750.00 judgment asher portion of acommunity property reimbursement daim, and
remand to the trid court for anew divison of the community estate. The remainder of the decreebdow is
afirmed.

The patiesweremarried in 1981, and at thetime Robin filed for divorcein 1996, had accumulated

asubgantid maritd estate. No minor children were involved. One of the mgor property diputes & trid
(and made the subject of this goped) involved red estate and improvements located in Neuces Courntty,



whichthe patiesrefared to as* Turkey Neck.” Robin dleged it was community property, while Kenneth
damed it ashis separate property. Following alengthy trid, over 100 questionswere submitted to thejury
regarding characterization and vauaions of the edate properties, induding Turkey Neck. Thejury found
that a percentage of Turkey Neck was community and a percentage was separate. Thetrid court granted
Kenneth’'s moation to disregard this finding and awarded him al of Turkey Neck as his separate property,
but gave Robin a judgment againgt Kenneth “in the amount of $292, 750.00 as [Robin'g portion of the
community enhancement on the Turkey Neck property.” The trid court found thet as Kenneth had not
rebutted the community property presumption as to expenditures for the improvements made on his
separae property edtate, dl the expenditures were presumed community, such thet the community was
entitled to rembursement based on the enhanced vaue of Turkey Neck. The court awarded the remainder
of the maritd estate according to thejury’sfindingsand the parties own dipulations and agreements.

Onapped, Kenneth bringsthree points of error, complaining of thisrambursement award to Robin.
Kenneth arguesthat the Turkey Neck improvements were built usng his separate property funds which
hetraced to his separate property accounts, except asto $37,261.00in expenditures, suchthet herebutted
the community presumption. Acoording to Kenneth, it was Robin's burden to submit ajury issue on the
reambursement daim, and asshefalled to do o, shewaived any right to rembursament. Robin, onthe other
hand, argues that as Kenneth failed to rebut the community property presumption and failed to atack the
ovedl property divison asnot “just and right, the judgment must be affirmed.

In resolving this question, we gart with the trid court’s finding of fact that Turkey Neck was
Kenneth's separate property. Kenneth  purchased the red edtate prior to marriage and built the
improvements during the marriage. Under the incgption of title rule, the property and improvements were
his separate property, subject to any right of rembursement by the community for community expenditures
which enhanced the vaue of the property. Robin does not complain of this finding on goped.

Under Texas law, the community estate is entitled to reimbursement for community property funds
used to enhance the separate property of one of the spouses, and isto bemeasured by theenhanced value
to the bendfitted estate. Anderson v. Gilliland, 684 SW.2d 673, 675 (Tex. 1985). Thismeasurement
gopliesto arambursement daim for funds expended on capitd improvements to another edtate. Penick



v. Penick, 783 SW.2d 194, 197 (Tex. 1988). The party daming the right of rembursement has the
burden of proof. Jensen v. Jensen, 665 SW.2d 107, 110 (Tex. 1984); Vallone v. Vallone, 644
SW.2d 455, 459 (Tex. 1982). However, if these improvements were made during the marriage, there is
a presumption that the funds expended on such improvements came from community property funds TEX.
FAM. CODE ANN. § 3.003(b). If this presumption is not rebutted by the party opposing the dam for
reimbursament, dl expenditures will be presumed community expenditures.

In this case, we agree with both parties respective pogtionsto apoint. Kenneth hed the burden
of rebutting the presumption that improvements to Turkey Neck were paid for by community funds.
However, if Kenneth rebutted this presumption, it would then become Robin's burden to esablish the
amount of community fundsexpended on Turkey Neck and the enhanced vaue of the property attributable

to such community expenditures. Jensen, supr a; Vallone, supra.

In reviewing the record, we note thet Kenneth etablished thet dl but $37,261.00 in expenditures
came from his separate funds, such that $37,261.00 in expenditures were community. Upon introduction
of evidence contrary to the community presumption, the presumption, whichisnot evidence, ceasesto exig.
Dawson v. Dawson, 767 SW.2d 949, 950 (Tex. App. —Beaumont 1989, nowrit), rlyingon Empire
Gas & Fuel Co. v. Muegge, 135 Tex. 520, 143 SW.2d 763, 767 (Comm’'n App. 1940, opinion
adopted).  We find that Kenneth sufficiently rebutted the community property presumption as to
expenditures made for improvements to Turkey Neck. It is undigouted that Robin did not independently
prove up any community expenditures on Turkey Neck, and under such drcumdtances, the community
would be entitled, based on the evidence presented, to seek rembursement for such $37,261.00 in
community expenditures, asmeasured by the enhanced vaueto Kenneth's separate estate. See Horlock
v. Horlock, 533 SW.2d 52, 60 (Tex. Civ. App. -- Houston [14™ Dist.] 1975, writ dism'd).

No issues were submitted to the jury on Robin's community property dam for rembursamentt.
“Enhencement vaue’ isacontralling issuethat Robin needed to submit to thejury to determinetheenhanced
vaue, if any, to Turkey Neck atributable to the community expenditures. Lindsay v. Clayman, 254
SW.2d 777 (Tex. 1952). As she faled to prove up expenditures mede by the community beyond the
$37,261.00 and the enhancement vaue atributable to such expenditures and prove up and submit ajury



issUe as to the enhancement vaue atributable to the $37,261.00, any right of rembursement to the
community iswaived, and it is error for the trid court to award rembursement. Asthis eror maeridly
affects the trid court's “just and right” divison of the propaty, the entire community estate must be
remanded to the trid court for anew divison. Jacobs v. Jacobs, 687 SW.2d 731 (Tex. 1985).

We reverse tha portion of the decree awarding gopdlee Robin McCann a judgment for
$292,750.00 as her portion of acommunity property reimbursement daim, and remand to thetrid court for
anew divison of the community estate condstent with this opinion. The remainder of the judgment is
afirmed.
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" Senior Justices Ross A. Sears, Norman Lee and D. Camille Hutson-Dunn sitting by assignment.
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