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OPINION

Dand Car gopeds his conviction by a jury for aggravated robbery. The jury assessed his
punishman a eght yearsimprisonment. In five points of error, gopedlant contends he recaived ineffective

aggance of counsd. Wedfirm.

Appdlant, Shannon Howard (Howard), and Tunisa Johnson (Johnson) were tried jointly for an
aggravated robbery of a convenience sore owned by Helen Pham that occurred on January 24, 1998.
After finding the three co-defendants guilty, the jury gave Howard thirty years, Johnson five years, and

gopdlant eght yearsfor their participation in the robbery.



Infivepoints gopdlant contendsherecaived in effective asssance of trid counsd for thefollowing

reasons.

1. Counsd faled to ask for alimiting indruction as to an extraneous offense of co-defendant
Johnson.

2. Cound falledto request alimiting ingruction a the punishment gege of thetrid astoHoward's
gang afilidion.
3. Cound falled to request a severance asto thejaint trid with Howard and Johnson.

4. The cumulaive effect of counsd’ s errors a the guilt-innocence and punishment ages of trid
denied gppdlant afar trid (points four and five).

The U.S. Supreme Court established atwo-prong test to determine whether counsd isineffective
a the guilt/innocence phase of atrid. Frg, gopdlant must demondrate that counsd’ s performance was
Oefident and not reesonably effective. Second, gppdlant must demondrate thet the deficient performance
preudiced thedefense. Strickland v. Washington, 466U.S. 668,104 S.Ct. 2052 (1984). Essentidly,
gopdlant must show (1) that his counsd’s representation fdl bdow an objective dandard of
reasonableness, based on prevailing professiond norms, and (2) thet thereis areasonable probability thet,
but for his counsd’ s unprofessond errors, the result of the procesding would have been different. 1d;
Hathorn v. State, 848 SW.2d 101, 118 (Tex. Crim. App. 1992), cert. denied, 113 S.Ct. 3062
(1993). A reasonable probability is defined as probability suffident to undermine confidence in the
outcome. Miniel v. Sate, 831 SW.2d 310, 323 (Tex. Crim. App. 1992).

Judicid scrutiny of counsd’ sperformancemust behighly deferentid. A court mugt indulgeastrong
presumption that counsd’s conduct fals within the wide range of reasonable professond assgance
Strickland, 466 U.S. a 689. An indfectiveness daim cannot be demondtrated by isolating one portion
of counsd’s representation. McFarland v. State, 845 SW.2d 824, 843 (Tex. Crim. App. 1993).
Therefore, in determining whether the Strickland test has been met, counsd’ s performance must be
judged on the totdlity of the representation. Strickland, 466 U.S. a 670. The defendant must prove
ineffective assstance of counsd by a preponderance of the evidence. Cannon v. State, 668 SW.2d



401, 403 (Tex. Crim. App. 1984). Both prongs of the two-prong Strickland test are gpplicable to
ineffective assstance of counsd dams dleging a deficdency of atorney performance & noncapita
sentencing proceedings Hernandez v. State, 988 SW.2d 770 (Tex.Crim.App. 1999) (overruling Ex
parte Duffy, 607 SW.2d 507, and Ex parte Cruz, 739 SW.2d 53).

Inany caseandyzing theeffectiveass sance of counsd, webeginwith the presumption that counsd
waseffective Jackson, 877 SW.2da771. Weassumecounsd’ sactionsand decisonswerereasonably
professond and thet they were mativated by sound trid drategy. 1d. Moreover, it is the gopdlant's
burden to rebut this presumption via evidence illugrating why trid counsd did what he did. 1d. In
Jackson, the court of crimind gpped srefusad to hold counsd’ s performance deficient given the absence
of evidence concerning counse’ sreasonsfor choosng thecoursehedid. 1d. at 772. See also Jackson
v. State, 973 SW.2d 954, 956-957 (Tex.Crim.App.1998) (inadequate record on direct apped to
evauate that trid counsd provided ineffective assgtance).

Appdlant filed amation for new trid, but did not raseineffectiveness of trid counsd inhismation.
Appdlant did not request a hearing on his motion for new trid, and therefore falled to develop evidence
of trid counsd’s drategy as was suggested by Judge Baird in his concurring opinion in Jackson, 877
SW.2da 772. See Kemp v. State, 892 SW.2d 112, 115 (Tex.App.—Houston[ 1t Dist.] 1994, pet.
ref’ d) (generdly, trid court record isinedequiteto properly evauateineffectiveasssanceof counsd dam;
in order to properly evauate an ingffective asssgance daim, a court needs to examine a record focused
spedficaly on the conduct of trid counsd such as a hearing on gpplication for writ of habeas corpus or
moationfor new trid); Phetvongkhamv. State, 841 SW.2d 928, 932 (Tex.App.—Corpus Chrigti 1992,
pet. ref’ d, untimdy filed) (inadequate record to evauate ingffective assstance daim). See also Beck v.
State, 976 SW.2d 265, 266 (Tex.App—Amarillo 1998, pet. ref’ d) (inadequate record for ineffective
assigance dam, citing numerous other cases with inadequate records to support ineffective asssance

dam).
We address gppdlant’ s points of error asfollows:

1. Falureto ask for limiting indruction. The State wias dlowed to introduce evidence of another
aggravated robbery which occurred the next day at another convenience sore. The complainant in thet



case, Patd, tedtified only thet Johnsonwasoneof theparticipants. Petd testified he could not identify ether
of themdesthat participated in therobbery. At abench conference prior to Patd’ stesimony, gopdlant's
trid counsd did not request a limiting indruction from the trid court, dthough the trid court agreed to
vabdly give alimiting indruction if requested by gopdlant and Howard. Appdlant’strid counsd did
request alimiting indruction in the jury charge that the jury could not consder evidence of offenses other
than the one dleged againg gppdlant in the indictment.  The jury charge induded this requested limiting
indruction. Therecord in this caseis Slent asto the reasonswhy gppdlant’ strid counsd did not request
alimiting indruction, and these reasons were not deveoped in amation for new trid by gppdlant’s new
counsd on goped.

Absent something in the record explaining why counsd did not request arule 105(g), Texas Rules
of Evidence, limiting indruction during trid, we cannot say counsd’ s action was not sound trid Srategy.
See Howland v. State, 966 SW.2d 98, 105 (Tex.App.-Houston[1<t Dist.] 1998), affirmed, 990
SW.2d 274 (Tex.Crim.App.1999); Ryanv. State, 937 SW.2d 93, 104 (Tex.App.--Beaumont 1996,
pet. ref'd) (“[ Albsent anything in the record explaining counsd’ s reasoning], we can only condude histrid
drategy may have been not to draw further atention to the extraneous offenses’); cf. Curry v. State,
861 S\W.2d 479, 484-85 (Tex.App.--Fort Worth 1993, pet. ref'd) (holding counsd not ineffectivefor not
requesting limiting ingruction during punishment, because indruction was requested when extraneous
offense evidence was admitted and Srategy may have been not to remind the jury of the evidence). We
have found no case halding defense counsd ingffective because herecaivesalimiting ingructioninthejury
charge rather than asking for one during trid. Appdlant hasfaled to mest his burden of proof under the
firg prong of Strickland by demondrating counsd wasingffective for this reason.

2. Falureto ask for alimiting ingruction as to Howard's gang dfiliaion during the punishment
phese. At the punishment stage of the trid, the State introduced testimony concerning co-defendant
Howard' s gang afiliation, and numerousprior convictions. Howard wasreguired to digolay histattoosto
thejury. Therewasno mention of gopdlant during this testimony, and no implications thet gppdlant was
agang member. At dodng argument, gopdlant’ strid counsd emphadzed that thistestimony wasdirected
to Howard, and gppdlant was nat in any way afiliated with any gang.



Thereis nothing in the record indicating the reesons for gppdlant’strid counsd not requesting a
limiting indruction. We cannot say counsd’ s action was not sound trid drategy. See Howland, 966
SW.2d at 105. Appdlant hasfalled to meet hisburden of proof under thefirg prong of Strickland by
demondrating counsd was ineffective for this reason.

3. Falure of trid counsd to request severance. There are only two grounds for mandeatory
severance: (1) when one defendant has an admissible prior conviction and the person seeking the
severance does nat, and (2) when ajoint tria would be prgjudicid to one of the defendants. TEX. CODE
CRIM. PROC. ANN. at.36.09 (Vernon 1981 & Supp. 2000).

Seveard convictions were admitted againgt Howard a the punishment dege. Eatlier in the guilt-
innocence date, gopdlant strid counsd gated on the record that he and the other defense attorneys hed
anoff-record conference with Judge Shaver prior tothetrid, and they dl agreed not to opposeajoint tridl.
Thereisno record of this conference, and there was no hearing on amoation for new trid; therefore, the

record isslent asto trid counsd’ s reasons for not asking for a severance.

Even when a severance is mandetory upon the request of counsd, counsd may have drategic
reasons for not requesting severance. For example, the evidence may be such that it is advantageous to
be tried dong with aco-defendant with acriming record because the contrast in culpatility or involvement
betweenthetwo defendantsfavorsadrategy of dlowing thejury to focus on the co-defendant, rether than
the dternative of being tried done. Thus, even though gppdlant may argue ineffective assgance under
these drcumstances, that done does not overcome the presumption that counsd’s fallure to request a

Saverance wias sound trid drategy.

We will nat speculate regarding the manner in which trid counsd conducted gppelant’s defense
Gamblev. State, 916 SW.2d 92, 93 (Tex. App.--Houston [ 1s Digt.] 1996, no pet.). Appellant hasnot
rebutted the presumption that his fallure to request a severance was a decison mede in the exercise of
reesonable professond judgment. See Woods v. Sate, 998 SW.2d 633, 635-637
(Tex.App.-Hougton[ 1<t Digt.] 1999, no pet. h.). Appdlant hasfaled to meet his burden of proof under
thefirg prong of Strickland by demondrating counsd was ineffective for thisreason



4. Thecumuldive effect of counsd’s errors a the guilt-innocence and punishment stages of trid
denied gopdlant afair trid (pointsfour and five). Appdlant raterates hisargument under points one, two,
and three, and contends the cumulative effect of dl the “various erors’ deprived gopdlant of afar trid.
Because the record is Slent as to trid counsdl’ s reasons for his actions, we cannot conclude he was
ineffective. Appdlant has faled to meet his burden of proof under the first prong of Strickland by
demondrating counsd was ineffective for this reason.

Under dl points of error, we have found the record is silent as to the reasons gopdlant’s trid
counsd chosethe course he did. Thefirg prong of Strickland is not met in this case. Jackson, 877
SW.2d a 771; Jackson, 973 SW.2d a 957. Dueto thelack of evidencein therecord concerning trid
counsd’ s ressons for these dleged acts of ineffectiveness, we are unable to condude thet gppellant’ strid
counsd’s performance was defident. 1d. Because gppdlant produced no evidence concerning trid
counsd’s reasons for choosing the course he did, nor did he demondrate prgudice to his defense, we
overue gopdlant’s contention in points of error one, two, three, four, and five that histrid counsd was
ineffective

We dfirm the judgment of thetrid court.

Sam Robertson
Judice
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