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OPINION

Appdlantsgoped the summary judgment granted in favor of Haeg Enginering Co. inaquit aisng
out of the dleged wrongful denid of insurance daims under gopdlants homeowner’ s palidesfor damege
purportedly sudtained in ahail gorm. We afirm.

Background

Appdlants are owners of 45 homes, which they daim sudtained sgnificant damage asthe result of
ahal gorm. Appdlants are dso policyholders with State Farm Fre and Casudty Company and State



FarmLloyds(callectivdy “ SateFarm”). State Farm either denied gppdlants damsor offered gopdlants
less then whet they bdieved was the actud damage to their homes.

State Farm hired Haeg to perform certain enginesring sarvices on five homeswith regard to the hall
gorm.* Prior to the sorm, Haag o hed provided State Farm with materids regarding the eva uation of
hal gorm damage. Those maeids gengdly date that hal goneslessthan oneinchin diamger will nat
cause damage to composition shingleroofs. Appelants contend that based on Haag' s estimates thet the
hall goneswere’%' to ¥4' in diameter, State Farm' srejection of their daims was “ preordained.”

Appdlants brought dams againg Haeg for negligence, conspiracy, tortious interference, and
vidlations of the Texas Deceptive Trade Practices Act (“DTPA”) and the Texas Insurance Code relaed
to wrongful denid of thar dams The trid court granted summary on al of gopdlants dams agang

Haeg.?
Standard of Review

To preval on amation for summary judgment, the defendant must establish thet no maerid fact
isue exigs and it is entitled to judgment asamater of lav. See Rhone-Poulenc, Inc. v. Steel, 997
S\W.2d 217, 222 (Tex. 1999). Oncethedefendant establishesthat no genuineissue of materid fact exids
regarding an demeant of the plantiff’s dam, the plantiff must present competent summary judgment
evidence ragng afact issue on that dement. See Guest v. Cochran, 993 SW.2d 397, 401 (Tex.
App—Houston[14" Dist.] 1999, nopet.). Inconducting thisreview, wetskeastrued| evidencefavorable
to the nonmovant, and we meke dl reesonable inferences in the nonmovant's favor. See KPMG Peat
Marwick v. Harrison County Hous. Fin. Corp., 988 SW.2d 746, 748 (Tex. 1999).

1 Specifically, State Farm asked Haag: (1) to inspect two homes and provide State Farm with an
engineering evauation on those homes; (2) to evaluate one home as an appraiser; and (3) to participate in
arbitration proceedings concerning two other homes.

2 The trid court initialy granted summary judgment on appellants DTPA and Insurance Code

clams. After Haag filed a supplemental motion for summary judgment, the triad court granted summary
judgment on the negligence, tortious interference, and conspiracy claims, and entered an order severing
appellant’s claims against Haag from their remaining claims against State Farm.
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Negligence

Appdlants contend the trid court erred in granting summeary judgment on thar negligence daim
agang Haag. To preval on acause of action for negligence, the plaintiff must iy three dements: (1)
alegd duty owed by the defendant to the plaintiff; (2) breech of that duty; and (3) damages proximately
caused by thebreach. See Van Hornv. Chambers, 970 SW.2d 542, 544 (Tex. 1998). Thethreshold
issue in anegligence caseiswhether the defendant owed aduty to the plaintiff. See Thapar v. Zezulka,
994 SW.2d 635, 637 (Tex. 1999). Whether the defendant owed a duty to the plaintiff is a question of
law for the court to decide from the particular facts of the case. See Golden Spread Council, Inc. v.
Akins, 926 SW.2d 287, 289 (Tex. 1996).

Theduty of good faith and fair deding emanates from the spedid rdationship between an insurer
anditsinsured. See Natividad v. Alexsis, Inc., 875 SW.2d 695, 697-98 (Tex. 1994). The specid
reationship exigts because theinsured and the insurer are partiesto acontract that isthe result of unegua
berganing power. See id. a 698. Without such a contract, there is no spedid rdaionship. Seeid.
Absent privity of contract with the insured, an insurance carrier’ s agentsor contractors owe no such duty
totheinsured. Seeid.

The Ddlas Court of Apped shasextended therationdeof Natividad to negligencedamsagang
parties not in privity of contract with aniinsured. See Dear v. Scottsdale Ins. Co., 947 SW.2d 908,
916-17 (Tex. App.—Ddlas 1997, writ denied). InDear, theinsured sued theindependent adjudter, which
the insurance company hed hired, for improperly or negligently invedigaing itsdams. See id. at 916.
The court found that the independent adjuster, having been hired by the insurer, hed no reaionship with
the plantiff and, therefore, did not owe the plaintiff aduty. Seeid. at 917.3

The San Antonio Court of Appedlsconsdered smilar factsinacaseinvolving both Sate Farm and
Haag. See Munizv. Sate Farm Lloyds, 974 SW.2d 229 (Tex. App—San Antonio 1998, no pet.).

3 Finding that the defendant was an independent adjuster, retained and paid by the insurer, which
had never entered into a contract with the insured, and had performed its work solely in its role as an
independent adjusting firm, the court determined it was an agent or independent contractor of the insurance
company. See Dear, 947 SW.2d at 917.



In Muniz, the dispute centered on whether damage to the plaintiff’s home was covered under the
homeowner’spalicy. Seeid. a 231. Theorigind digoute centered on what caused the soil benegth the
plaintiff’ shouseto shift. Seeid. The plantiff’s contended that water lesking from the housg' s plumbing
caused the day benegth the foundation to swell, which would be covered by the pdlicy. See id. State
Farm daimed the shift wias cause by the “inherent vice® of the neghborhood' s sail, which would not be
covered by the palicy. Seeid. Insupport of its pogtion, State Farm dited areport by Haeg noting thet
itsinvestigetion showed the plumbing did not cause the shifting. Seeiid.

The Muniz court noted the lack of privity between Haeg and the plantiffs, i.e, that Haeg hed
never worked for the plaintiffs, but was acting asan agent of Siate Farmininvestigating theplaintiffs daim.
Seeid. a235. Rdying onressoning in Dear, the court found the trid court properly granted summary
judgment on the plaintiffs negligence daim because Haag owed no duty to the plaintiffs Seeid. at 236-
374

Here, thereisno disputethat State Farm, not gppdlants, hired Haeg toinvestigategppdlants gorm
damage dams Fnding Dear and Muniz persuasive, we conclude that Haeg did not owe a duty to
gopdlantsinitsinvestigation of their daimsor providing evaluaion materidsto State Farm. Therefore, trid

court did nat e in granting summeary judgment on gopdlants negligencedam.
DTPA

Next, gopdlantsassart thetrid court erred in granting summary judgment ontheir daimstheat Haeg
violaedthe DTPA.®> TheDTPA prohibits*[f]ase, mideading, or deceptiveactsor practicesin the conduct

* TheMuniz court also noted other precedent “unfriendly” to the plaintiff’sclaims. Seeid. at 235-
36 (citing Bui v. S. Paul Mercury Ins. Co., 981 F.2d 209, 210 (5" Cir. 1993) (holding dismissd of claim of
negligent investigation agai nst an independent adjuster was proper under Texaslaw because the adjuster was
not a party to the insurance contract and did not owe a duty to the insured); Hartman v. Urban, 946 SW.2d
546, 550 (Tex. App.—Corpus Christi 1997, no writ) (holding that an engineering company hired by adevel oper
is not ultimately liable to the party who bought the platted piece for negligence for an inaccurate plat on the
basis of lack of privity)).

5 Appélants DTPA claims are based on Haag alegedly engaging in an unconscionable action or
(continued...)



of any tradeor commerce. ..” TEX. BUS. & CoM. CODE ANN. 8 17.46(a) (Vernon Supp. 2000). To
recover under the DTPA, the plaintiff must establish: (1) he was a consumer of the defendant’ s goods or
savices (2) the defendant committed fase, mideading, or deceptive actsin connection with the lease or
sde of goodsor savices, and (3) such actswereaproducing cause of actud damagestotheplantiff. See
Brown v. Bank of Galveston, N.A., 963 SW.2d 511, 513 (Tex. 1998).

The Texas Supreme Court has found the defendant’s deceptive trade act or practice is not
actionable under the DTPA unlessit was committed in connection with the plantiff’ s transaction in goods
and svices. See Amstadt v. U.S. Brass Corp., 919 SW.2d 644, 650 (Tex. 1996). The “in-
connection-with” requirement impasesalimitation of ligbility condstent with the underlying purposes of the
DTPA, i.e, to protect consumersin consumer transactions. See id. at 649-50.

TheAmstadt caseinvolved DTPA damshy homeownersagaing manufacturersof, and suppliers
of raw materid used in the manufacture of, polybutyleneplumbing sygems. Seeid. a 650. Atissuewas
whether the Legidature intended that upstream suppliers of raw materia and component parts be ligble
under the DTPA when none of their misrepresentations reeched consumers. Seeid. a 647. The court
found the upstream manufacturers and suppliers never directly marketed or promated their product to the
homeowners, therefore, any misrepresentations made with regard to their product were not medewith the
rdevant consumer transactions, i.e, the purchase of the homes. See id. & 650-652. Although one
defendant marketed the plumbing system to homebuilders, thisfdl short of the nexus required for DTPA
lidhlity. See id. a 651-52. The court’s andyss gpplies with equa force to alegations based on
migrepresantations and unconscionable acts. Seeid. at 652.

Although Amstadt concerns defendants who were suppliers and manufacturers, we find its
undalying andysis petinet to the facts of this case  As in Amstadt, none of Haag's dleged
misrepresentations weredirectly communicated to gopdlants. State Farm hired Haag to investigate cartain

° (...continued)
course of action; representing that its services were of a particular standard when they were of another,
representing that its services have characteristics and/or benefits which they do not have, and representing
that an agreement confers or involves rights, remedies, or obligations which it did not have.
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hall sorm damage daims. Haeg submiitted its evauaion meterids findings, and opinionsto State Farm,
not to appelants.

Moreover, in the absence of agpedid rdationship, Haag cannot be lidble under the DTPA for its
adleged improper investigation of gopdlants daims. See Dear, 947 SW.2d a 917 (dating the adjuster
could nat be lidble to the plaintiff “for improper investigation and sattlement advice, regardiess of whether
Dear phrased his dlegations as negligence, bad faith, breach of contract, tortious interference, or DTPA
dams’). Therefore wefind thetrid court did not e in granting summary judgment on gppdlants DTPA
dams

Insurance Code

Appdlants contend the trid court erred in granting summary judgment on their dam that Haeg
violaed the Artide 21.21 of the TexasInsurance Code. The purposeof artide21.21 *isto regulaetrade
practicesin the busness of insurance by defining, or providing for the determination of, al such practices
in this gate which condtitute unfair methods of competition or unfair or deceptive actsor practicesand by
prohibiting the trade practices 0 defined or determined.” TEX. INS. CODE ANN. at. 21.21, 8 1(a)
(Vernon Supp. 2000). An action under artide 21.21 may be maintained againg “the person or persons
engaging in such actsor practices” 1d. & § 16(a). “Person” isdefined as “any individua, corporaion,
assodidion, partnership, reciprocd exchange, inter-insurer, Lloyds insurer, fraternd bendfit sodiety, and
any other legd entity engaged in the business of insurance, induding agents, brokers adjusersand
lifeinsurance counsdors” 1d. a 8 2(a) (emphasis added).

Appdlants argue that Haeg is an entity “engaged in the business of insurance” because it was
involved intheinvedigation of itsdamsand becauseit provided Siate Farm materid on hall sorm damage
evauaion. Insupport of thisargument, appdlantsciteto former Artide 1.14-1, 8 2(a)(6) of the Insurance
Code, which provides among other things, that “[d]irectly or indirectly acting asan agent for or otherwise
representing or aiding on behdf of another person or insurer inthe. . . investigation . . . of claims . .
" isanact of the busness of insurance in Texas. Act of May 28, 1987, 70" Leg., R.S,, ch. 254, § 1,
1987 Tex. Gen. Laws 1573, repeal ed by Act of May 17,1999, 76" Leg., R.S., ch. 101, §5, 1999 Tex.



Gen. Laws 528 (current verson a TEX. INS. CODE ANN. § 101.051(b)(6)(G) (Vernon Supp. 2000))
(emphasis added).

The Texas Supreme Court, however, holdsthat former article 1.14-1 does not govern the scope
of theterm “busness of insurance” asused inatide21.21. See Great Am. Ins. Co. v. North Austin
Mun. Util. Dist. No. 1, 908 SW.2d 415, 424 (Tex. 1995).° Therefore, theterm*busnessof inaurance’
has never been defined under atide 21.21. Seeid. at 420.

Sate Farm hired Haeg to determine the extent of damege, if any, fromthe sorm. Haeg did not:
(1) participatein the e or sarvidng of the palidies, (2) make any representationsregarding the coverage
of the palides, or (3) adjust any dams As an independent firm hired to provide enginesring srvices it
cannat be sad that Haag is engaged in the business of insurance. Thetrid court did nat ar in granting
summary judgment on gopdlants Insurance Codedams

No Evidence Summary Judgment Standard of Review

Haag moved for summary judgment on gppdlants tortious interference and congpiracy dams
under Texas Rule of Civil Procedure 166a(1). On review of a“no evidencg’ summary judgment, the
gopdlate court reviews the evidence in the light mogt favorable to the nonmovants and disregards dl
evidenceand inferencesto thecontrary. See Blanv. Ali, 7 SW.3d 741, 747 (Tex. App.—Houston [ 14"
Dig.] 1999, no pet.). We sugtain ano evidence summary judgment if: (1) thereisacomplete aosence of
proof in avitd fact; (2) the court is barred by rules of law or evidence from giving weight to the only
evidence offered to prove avitd fact; (3) the evidence offered to prove avitd factisno morethanamere
santillg or (4) the evidence condusvely establishes the oppogte of avitd fact. Seeid. Lessthana

6 The court noted that the purpose of former article 1.14-1, whichistitled “ Unauthorized I nsurance,”
is“'to subject certain persons and insurersto the jurisdiction of the State Board of Insurance, of proceedings
before the Board, and of the courts of this state in suits by or on behaf of the state and insureds or
beneficiaries under insurance contracts.”” Great Am. Ins. Co., 908 SW.2d at 422-23 (quoting former art.
1.14-1). “[T]heLegidature providesfor substituted service of process on unauthorized insurers, and ‘indoing
SO exercises its power to protect residents of this state and to define what constitutes doing an insurance
businessin thisstate’” 1d. at 423 (quoting former art. 1.14-1). Nowhereinthe* purpose”’ clause of former
art. 1.14-1 did the Legidature suggest that the list of acts which constitute “doing an insurance business’ is
applicable throughout the Insurance Code. Seeiid.



sdintillaof evidence exiss when the evidence is S0 week asto do no more than create a mere surmise of
suspicionof afact. See Isbell v. Ryan, 983 SW.2d 335, 338 (Tex. App—Houston [14" Dist.] 1998,
no pet). More than a santilla of evidence exists when the evidence rises to aleve thet would engble
reesonable and fair-minded people to differ inthair condusons. Seeiid.

Tortious|Interference

Appdlantscontend thetrid court erredin denying thar daimfor tortiousinterferenceagainst Haeg.
The dements of tortious interference are: (1) the existence of a contract subject to interference; (2) the
occurrence of an act of interference that was willful and intentiond; (3) the act was a proximate cause of
the plaintiff’ s damage and (4) actud damage or loss occurred. See Powel | Indus., Inc. v. Allen, 985
S\W.2d 455, 456 (Tex. 1998).

Appdlants contend that Haeg interfered with their contracts with State Farm by preparing fdse
reports minimizing or denying hall gorm damege and preparing maeids regarding hal sorm damage
evaudionsin an atempt to judtify State Farm's refusal to pay the full policy bendfits due to gppdlants
Appdlants dite the following evidence from which they dam a reasonadle inference can be drawn that
Haag was aware that Sate Farm rdied on its damege evduations and materidsin denying or minimizing
dams (1) Haag does nat disoute thet State Farm improperly minimized or denied gppdlants damege
dams, (2) Haag and State Farm have alongstanding, finanddly sgnificant rdaionship;” (3) Haag knew
its actionswould affect State Farm'sinsureds; (4) Haeg failed to consder certain factorsin itsingection
of gppdlants homes, and (5) Haag provided materids that dlowed State Farm to condude, without
ingpection, thet gppdlants' roofs had not sustained hail sorm damage.

Because adefendant accused of tortious interference rardy admits his guilt, aplaintiff must prove
hiscauseof action with drcumdantid evidence See Meza v. Service Merchandise Co., 951 SW.2d
149, 152 (Tex. App—Corpus Chrigti 1997, pet. denied). Circumdantia evidence may raise afect issue
if, from the evidence, areasonable person would condude thet the exigence of thefact ismorereasonabdle

" Appellants alege that from 1989 through 1996, Haag received $11,000,000 from State Farm.
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thanitsnonexigence. Seeid. Thedrcumsancesneed only paint to ultimatefacts sought to beestablished
with such adegree of certainty as to make the condusion reasonably probable. Seeid.

Thedrcumdantid evidence produced by gppdlantsisinauffident to rase afact issug, i.e, that a
reasonable person would condude that Haeg's willful and intentiond interference with gopdlants
homeowne’ s palides with State Farm is more reasonable than Haeg' s nat interfering with their polides.
Whether Haag' sfalureto deny gppdlants dlegations that State Farm improperly denied tharr daimsiis
irrdevant; it is not necessary for Haeg mekethisdenid in defense of gppdlant’ sdam againd it. Likewise,
Haag knowing that its opinions and materid regarding hall dorm damage could affect daimants does not
rase afatt issue Because Haag was hired to paform enginearing services in the evauation of damage
dams and to submit itsfindingsto State Farm, it could reasonably assume that State Farm would rely on
thosefindings Findly, evidence demondrating an extended business rdationship between two entitiesis
not suffident to creste afact issue on the dement of intent.

Moreover, absent agpecid rdaionship, Haag cannot be hdd ligblefor tortiousinterference. See
Dear, 947 SW.2d a 917 (dating theadjuster could nat beliadleto the plaintiff “for improper investigation
and sattlement advice, regardiess of whether Dear phrased his dlegetions as negligence, bed faith, breech
of contract, tortious interference, or DTPA dams’). Appdlants have faled to rase a fact issue with
respect to the willful and intentiond interference dement of it daim for tortious interference

Appdlants dso complain of the affidavits of a Saie Farm dams adjuster and a Haeg enginer
submitted in support of Haeg's mation for summeary judgment becausethey arefrominterested witnesses
and cannat be reedily controverted because they go to the dement of intent. Haeg, however, moved for
summaryjudgment ongppdlants tortiousinterferencedam under theno evidencesummary judgment rule.
Rule 1664(j) doesnat require usto review the afidavitssubmitted in support of Haag' sno evidencemation
for summary judgment® Accordingly, we find thetrid court did not ar in granting summary judgment on

8 Even if we were to consider these affidavits, we find they could properly serve as a basis for

Haag's summary judgment. We recognize that issues of intent and knowledge are not susceptible of being
readily controverted and are generally inappropriate for summary judgment. See Friasv. Atlantic Richfield
(continued...)



agopdlants daim for tortious interference.
Civil Conspiracy

Appdlantsdamthetrid judgeeredin granting summary judgment onitscongpiracy damsagang
Haag. Civil congpiracy isacombingtion by two or more personsto accomplish an unlawful purpose by
unlavful means. See Oper ation Rescue-Nat’| v. Planned Parenthood of Houston & S.E. Tex.,
Inc., 975 SW.2d 546, 553 (Tex. 1998). The dementsof conspiracy are: (1) two or more persons, (2)
an object to be accomplished, (3) ameeting of minds on the object or course of action, (4) one or more
unlawful, overt acts and (5) damages. Seeid.

In their fird amended petition, gopdlants dlege that State Farm and Haeg conspired in the
investigationaof their daimsin an effort “to deny Plantiffs the Pdlicy bendfitsrightfully due Rlantiffs” “The
mere agreament to resst a dam, however, is not an attionable avil congpiracy.” Massey v. Armco
Steel Co., 652 SW.2d 932, 934 (Tex. 1983). For lighility to atach, theremust bean unlawful, overt act
infurtherance of the conspiracy. See id. We cannot condudethat submitting areport to State Farmwith
aconduson that therewas no hall gorm damageto gopdlants homesisan unlawful, overt act to support
a congpiracy. Moreover, having found thet Haeg is nat ligble to gopdlants on thar other dams, Haag
cannat be lidble for congpiracy. Therefore, trid court did not er in granting summary judgment on
aopdlants congpiracy daim.

Timefor Discovery

In its responseto Haeg' s no evidence mation for summary judgment, gopd lants objected thet the

8 (...continued)

Co., 999 SW.2d 97, 106 (Tex. App.—Houston [14" Dist.] 1999, pet. filed); RRR Farms, Ltd. v. American
Horse Protection Ass'n, 957 SW.2d 121, 132 (Tex. App.—Houston [14*" Dist.] 1997, pet. denied) (finding
that affidavit, which stated that defendant “ never acted with the intent to prohibit the plaintiffs from entering
into any contract or business relationship” did not meet standard for readily controverted). While these
affidavits are from interested witnesses, they, nonetheless, are susceptible of being readily controverted.
Each affidavit is based on objective facts and in no way makes any assertions of Haag's or State Farm’'s
intent with respect to the outcome of the evaluation of the hail storm damage or the investigation of
appellants claims.

10



moation was “premature’ because adequate discovery had not been conducted and attached an affidavit
fromtrid counsd.® Having considered the substantive law, however, we do nat find that the trid court
abusad its discretion. With respect to tharr daim for tortious interference, gopdlants rely on inferences,
whichif carried to ther full condusion, areinsuffident to establish fact issue as to whether Haeg willfully
and intentiondly interfered with gppelants homeowner’ spalicieswith StateFarm. Appdlants conspiracy
dam rests on the dlegation that Haag and State Farm conspired to deny thair insurance daims, whichis
not suffident to establish an unlawful, over act in furtherance of aconspiracy. See Massey, 652 SW.2d
a 934.

Conclusion

Insum, wefind thetrid court did not er in entering summary judgment in favor of Haeg ondl of
agopdlants dams Acoordingly, the judgment of the trid court is affirmed.

1Y Maurice Amide
Judice
Judgment rendered and Opinion filed March 16, 2000.
Pand consgs of Judices Amida, Eddman and Wittig.
Publish— TEX. R. APP. P. 47.3(b).

® By granting Haag's motion for summary judgment, the tria court implicitly overruled appdlant’s
objection. See TEX. R. APp. P. 33.1(a)(2)(A).
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