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OPINION

JamesAlbert Bdl goped saconvictionfor passession of acontrolled substanceonthegroundsthat:
(1) hewas denied effective asstance of counsd by trid counsd’ sfalureto: (8) file amoationto suppress
evidence saized during anillegd search of hisfront yard; (b) object to theintroduction of this evidence a
trid; and () to request ajury indruction to disregard the evidence, and (2) the evidence is factudly
inauffident to prove he committed the offense. We dfirm.



Background

While patralling in a marked palice car late one evening, two Hougton police officers obsarved
gopdlant ganding inthe middle of aresdentia dreet. After gppdlant noticed the petral car gpproaching,
he briskly walked towards ayard. Because of numerous complants concaring drug trefficking in the
neighborhood, theofficer driving the car, Perser, shined agpotlight on gppdlant and began questioning him.
Perser then obsarved gppdlant pull his hand from his pocket and toss something behind him.  Perser
advisad hispartner, Hundley, of this and Hundley exited thepatrd car, caling gopdlant over todetan him,
while Perser searched the front yard. Persar recovered a smdl, duminum package which contained five
marijuana dgarettes laced with phencydiding, or “PCP.”  Appdlant was charged with possesson of a
controlled substance, and, after ajury trid, was convicted and sentenced to Sx yearsimprisonment.

I neffective Assistance

Appdlant sfirg three points of error argue that he was denied effective assstance of counsd by
histrid lavye’ sfalureto fileamotion to suppress, objet, or request ajury indruction with regard to the
evidence saized in the search of hisfront yard, which he contendswas ssized in violation of the Fourth and
Fourteenth Amendments to the United States Condtitution and Article 1, section 9 of the Texas
Condiitution. Appdlant arguesthat thefailureto chalengethis evidence prg udiced him becauseit wasthe
only evidence offered againg him.

To preval onadam of ineffective ass gance of counsd, an gopdlant must show that: (1) counsd’s
performancewas ddfidient, i.e., it fel b ow an objective sandard of reesonableness; and (2) the deficient
performance prgudiced the defensg, i .., areasonable probability exigsthat, but for counsd’ serrors, the
result of the procesding would have been different. See Strickland v. Washington, 466 U.S. 668,
687, 694 (1984); Thompson v. Sate, No. 1532-98, dip. op. a 8, 1999 WL 812394, a *4 (Tex. Crim.
App. Oct. 13, 1999).

Judidd sorutiny of counsd’ spearformance mugt behighly deferentid. See Strickland, 466 U.S.
a 689; Bushy v. State, 990 SW.2d 263, 268 (Tex. Crim. App. 1999). A defendant must overcome
the Srong presumption thet an attorney’sactionsmight becons dered sound trid Srategy.See Strickland,
466 U.S. a 689; Busby, 990 SW.2d a 268-69. Ordinaily, that presumption cannot be overcome



absent evidenceintherecord of theattorney’ sreasonsfor hisconduct. See Busby v. State, 990 SW.2d
a 296. Appdlant must establish hisdams of ingffective assstance by a preponderance of the evidence.
See Jackson v. State, 973 SW.2d 954, 956 ( Tex. Crim. App. 1998).

Inthis case, the record is Slent asto why gppdlant’ strid counsd failed to chdlengethe evidence
asbang illegdly obtained. Therefore, gopdlant has failed to rebut the presumption of sound trid Srategy
and, accordingly, to establish adaim of ineffective assistance of counsd.*

In addition, to prevall on ineffective asssance based on trid counsd’ s falure to file amation to
uppress, an gopdlant must demondrate that the motion to suppress would have been granted. See
Jackson, 973 SW.2d a 957. Similaly, to successfully argue that counsd’ s failure to object amounted
to ineffective assgance, an gopdlant must show thet thetrid court would have erred in overruling such an
objection. See Vaughn v. State, 931 SW.2d 564, 566 (Tex. Crim. App. 1996). Appdlant thushed
the burden to establish that the ssrch wiasiillegdl. Seeid.

Appdlant contends that the seerch wasiillegd because his yard, asthe curtilage of hishome, was
protected againg unreesonable searches and saizures Whether a paticular areais induded within the
curtilage of ahomeisdetermined by whether gope lant had areasonable expectation of privacy inthearea
See Oliver v. United States, 466 U.S. 170, 180 (1984); Bower v. Sate, 769 SW.2d 887, 897
(Tex. Crim. App. 1989), overruled on other grounds, Heitman v. State, 815 SW.2d 681 (Tex.
Cim. App. 1991). Factorscongdered are: (1) the proximity of theareatothehome, (2) whether thearea
isinduded within an endosure surrounding the home (3) the nature of the useto which thearealisput; and
(4) the steps taken to protect the areafrom obsarvation by any passarby. See United Statesv. Dunn,

1 Appdlant also argues that his counsal was deficient in failing to: (1) confer with appdlant; (2)
formulate any trial strategy; and (3) to request the names and addresses of witnesses that appellant
clamed he had. Appellant argues that counsel’s inadequacies in this regard are evidenced in the
record by appellant’ s request, on the day of trial, for anew attorney and by the comments he made
regarding his displeasure with trial counsal. However, there is no indication in the record as to who
the alleged witnesses were, the substance of their testimony, or how it would have been beneficia
to appellant’s defense.  Two witnessestestified on appellant’ s behalf and counsal questioned each.
Smilarly, appellant’'s comments in the record are not alone sufficient to establish deficient
performance or prejudice with regard to the aleged failure to confer with appellant or formulatetrial

strategy.



480 U.S. 294, 301 (1987). Thus, thereis no reesonable expectation of privecy if the activity viewed by
an officer isvigble from the Sreet or the curtilageisopento the public. See Bower, 769 SW.2d at 897.

Inthis case, the evidence indicates that gppdlant was Sanding dose to the dreet and was within
plainview of the officer when hedlegedly tossed thefail package containing the marijuanadgaretes His
yard was not enclosed in any manner and was vishle from the street to any passrby. Under these
arcumgtances, gppdlant hasfaled to establish that he had areasonable expectation of privacy inhisyard,
that the areaof hisyard searched by the officer was condtitutionaly protected curtilage, or thet the search
or saizurewasillegd. Therefore, gopdlant has not demondrated that his counsd wasineffectivefor faling
to chdlenge the evidence obtained in the search of hisyard.

Regarding the falure to request ajury indruction, where there is a question as to whether or not
evidence wasillegdly obtained, the jury mugt be indructed thet if it beieves, or has a reasongble doulat,
that the evidence was 0 obtained then the jury must disregard thet evidence.  See TEX. CODE CRIM.
PrOC. ANN. art. 38.23 (Vernon 1979). A defendant isentitled to ajury indruction under Artide 38.23
only wherethe evidence presents adispute regarding thefacts surrounding the search or seizure. See Bell
v. Sate, 938 SW.2d 35, 48 (Tex. Crim. App. 1996). Because gppdlant’ s brief does not contend thet
any uch dispute exiged in this case, it does not establish that he was entitled to such an indruction or thet
his attorney was defident in failing to request it. Accordingly, gppdlant’ sfirgt, second, and third points of
error are overruled.

Factual Sufficiency

Inhisfourth paint of eror, gopdlant damsthat theevidenceisfactudly insufficent to firmativey
link him to the marijuanadigarettes Appdlant argues that the only evidence linking him to the controlled
substance was Pars’s testimony that he saw gopdlant throw the duminum foil package, wheress the
tesimony of the defense witnesses disoroves that gppelant possessed any object, much lessacontrolled
subgtance.

A factud suffidency review takesinto condderation dl of theevidencerdaed tothechdlenge, and
weghs that which tends to prove the exisence of the fact in digoute againgt the contradictory evidence.
SeeMedinav. State, 7 SW.3d 633, 637 ( Tex. Crim. App. 1999). That adifferent verdict would be



more reesonableisinaufficdent to judtify reversdl; the verdict will be uphdd unlessit is o againd the grest
weght of theevidencethat it isdearly wrong and unjug, i .e., manifestly unjust, shocking to the conscience
or dearly biased. Seeid.

In order to establish the unlawful possession of acontrolled subgtance, the State mugt prove thet:
(1) the accused exercised care, control, and custody over the substance, and (2) the accused knew that
the matter possessed was contraband.  See TEX. HEALTH & SAFETY CODE ANN. § 481.112(a)
(Vernon Supp. 1999); Brown v. State, 911 SW.2d 744, 747 (Tex. Crim. App. 1995). Evidencewhich
afirmetively linksthe accusad to the contrabband uffices for proof thet he possessad it knowingly. See
Brown, 911 SW.2d & 747. This evidence can be ether direct or cdrcumdantia. Seeid.

Inthiscase, the evidence presented by the Statereflected that: (1) when gppdlant initialy observed
the patral car, heimmediatdy and briskly waked towards an unfenced front yard; (2) the police shined a
goatlight on appdlant and while questioning him, one officer obsarved gppdlant remove hisright hand from
his pocket and tass something behind him; (3) while one officer placed gopdlant inthe patral car, the other
officer went into the unfenced yard and retrieved an duminum fail package, which amdled heavily of PCP,
about ten feat from where gppdlant had been sanding and in the area where gppdlant hed tossed the
object; and (4) upon opening thefail package, the officer found five marijuanadgaretteswhich later tested
pogtive for PCP. Thiswas evidence that gopdlant exercised care, custody, and control of the package
and possessed it knowingly.

Two witnesses tedtified on gopdlant’s behdf: a neighbor, Andre Drake, and gppdlant’s Sdter,
Sanjose Bdl.  Drake tedtified that as gppdlant was leaving his home, which was Stuated diagondly to
gopdlant’' s home, the patral car “roared”’ up to where gopdlant was sanding, which was gpproximatdy
one or two fet in the yard, and both officers exited the car. While one officer hed gopellant on the hood
of the patral car, the other officer frisked him. The officers placed gopdlant in the car and Perser then
walked about eighteen feet into the yard, shining alight dong the 9de of the house. Perser walked back
out to his patral car and exchanged words, inaudible to Drake, with Hundley. The officer then made a
second search of the property and “found something.”  After gpesking with gppdlant’ sfamily, Perser took
whatever he had found to thetrunk of the petral car. Perser then again gpproached gppdlant’ sfamily, and



Drake went back into his house. On cross-examinaion, Drake Sated thet gppelant wasin hisplan view
and that it was* like, dmog, they werewaiting for [gopelant] toleavemy house” Hedso admitted heand
gopdlant were good friends and that hel d been convicted of two felonies.

Sanjose Bel tedtified that her brother was dreedy in the patrol car when she began obsarving the
ares. While one officer worked on the computer in the car, the other officer, Perser, seerched the entire
yardwith aflashlight. Perser went back to the patrol car, then made asecond search of the property, took
his“hand out of hispocket,” and found something by the bese of the house. Appdlant’s sister admitted
that she observed the events only after the gppdlant had been placed in the patral car and that she could
not testify asto whether the gppelant had tossed something into the yard or not.

Although the testimony of gppdlant’ switnesses differed somewhat from thet of the palice officars,
gopdlant’ s witnesses did not controvert that gppdlant had removed an object from his pocket and hed
thrown it to the ground when he saw the police. Nor did they otherwise rebut thet gppdlant had beenin
possesson of thefail package the palice found inhisyard. Under these dircumatances, gopdlant has not
demondrated thet theverdict was S0 againd the great weight of evidenceasto bedearly wrong and unjudt.
Therefore, gopdlant’ s fourth point of error is overruled, and the judgment of thetrid court is affirmed.
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