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OPINION

Joseph Kevin Leleune, gopdlant, was found quilty of fdony sexud assalt of a child
and sentenced by the jury to ten yearS community supervision. He presents thirteen points
of error on goped, grouped into complants regarding (i) the trid court's exdudon of certan
evidence (i) the trid court’'s desgndion of the complanat's mother as the outcry witness
(i) legd and factud inauffidency of the evidence, and (iv) the trid court’s falure to grant
a midrid fdlowing an unsidted daement from the complanant tha gppdlant hed

atempted to sxudly assault complainant’ s friend. We afirm.



Complanat, who was twdve years dd a the tnme of the offense, was a her
gpatmet pool with her friend and some other resdents induding appedlant. Appdlant
resded a the complex with his wife and two amdl children. Complanant tedified thet
shatly after it darted getting dark, gppdlant swvam up behind her and grabbed her around the
waig, groping and fonding her as he pulled her towards the other end of the pool. She stated
she was too confused and frightened to scream, but that she kept looking a her friend trying
to get her dtention. Appdlant penetrated her with his finger severd times and atempted to
penetrate her with his penis a which pant the complanat lied that her mom was on her
way over ad gopdlat g her go. Complanat swam back to her friend and they
immediady left. Laer tha evening, complainant told her friend what hed happened. At trid,
gpdlat and hs wife tedified tha nothing had trangoired between gopdlant and
complainant &t the pool thet evening.

Complanat dd not tdl her parents about the inadent, but they noticed she was not
ading like herdf. She refused to go svimming, would only fdl adegp with the televison
on, ad was withdravn. Complainant evertudly broke down crying and told her parents
about the assault, after they had confronted her about an dlegedly sexudly explict comment
she made to he younger brother regarding a tdevison show. Her mother cdled the police
and gppdlant was charged with aggravated sexud assault.

In his fird dght points of error, gopdlant complans that the trid court erred in not
dloving hm to ask catan quesions duing his crossexaminations of complanant's mother,
of the psychothergpid and of gopdlant’'s rdative  Appdlant sought to introduce evidence
of complanat’'s prior sexud experience with a boy her age, her fears about her parents
reaionship, the emationd dability of her home, and certain prior police reports filed by her
mother. It was gopdlant’s pogtion that this evidence was admissble as it tended to establish
a maive for complanait to fduricate accusations agand gppdlat, and to rebut medicd
tetimony tha the complanat was duffeing from pod-traumatic stress disorder caused by
the dleged sexud assault.  Appelant contends the trid court's denid of these quedions



violaed hs conditutiond right to crossexamine witnesses  We will examine and discuss
each proposed area of questioning separately under gppdlant’ sfirg eight points of error.

A trid court’s dedson to admit or excdude evidence is reviewed under an abuse of
discretion gandard. Green v. State, 934 SW.2d 92, 101-102 (Tex. Crim. App. 1996), cert.
denied, 117 S.Ct. 1561 (1997). A trid court is given wide discretion in determining the
admisshility of evidence  Breeding v. State, 809 SW.2d 661, 663 (Tex. App.-- Amaillo
1991, pet. ref'd). A trid court has not abused its discretion unless it has "acted arbitrarily and
unreasonably, without reference to any guding rules or prindples” Breeding, 809 Sw.2d
a 663. Exduson of evidence does not result in reversble eror unless the exduson affects
asubgantid right of the accused. 1d.; see TEX.R.APP. P. 44.2(b).

Appdlat spedificdly complans that he was not dlowed to quesion complanat’'s
psychothergpis  regarding complainant’'s dleged datement  that she got into trouble for
having sex with a boy her age a few months prior to this inddent, or that she had a negative
rdaionship with her mother and an upsdting home life Appdlat agues this was
admissble for impeachment purposes and admissble under Tex. R. EviD. Rule
412b)(A(A) to reébut or explan the Sa€s medicd evidence by suggeding that
complanant's pod-traumatic dress disorder may have aisen not from a sexud assault but
from complainant’ s sressful home life or from the earlier sexud rdationship with a pes.

We note, however, that when agppdlant asked these quedions in camera duing trid,
the thergoid tedtified thet in her opinion, the conflict between complainant and her parents
or a prior episode of sex with a peer, even one with a hypotheticad “older man” years
beforehand, would not have caused complanant's pod-traumaic dress disorder. In fact, the
thergpig stated that in her opinion based on what the complainant had told her, there was no
other possble cause for the disorder except the sexud assault incdent with gppdlant.
Furthermore, fadllowing the in camera presentation the trid court ruled that gopdlant
could ak the psychothergpid in the jury’s presence whether the parent-child conflicts could
have caused the disorder.



Wefind no eror by thetrid court in refusng to dlow gppdlant to quetion the
psychothergpist about complainant’ s aleged prior sexud episode with apear asapossble
cause of the pog-trauma sress disorder. Given the psychothergpist’ s ansvers to these
guesions during thein camer a hearing, she dearly sated that based on the facts
presented by complanant, the only possible cause was the trauma of gppdlant’s sexud
asault. Appdlant’s proposad line of questioning did not explain or rebut the thergpid’s
medica records or diagnods, and did not stand as an exception under Rule 412(b)(2)(A).

Nor do wefind error by the trid court in exduding police reports mede by
complainant’s mother of agngle gunshat being heard in the neighborhood; of
complanant’ s father requesting palice to check on hisfamily as no one was answering
the tdegphone; of the mather reporting two juvenile maes harassing her daughter at the
poal; of the mother complaining of a neighborhood boy Stting on the gairswho dolea
skateboard; acomplaint of loud music, and acomplaint by the mother thet the father was
drunk and thet she didn’t wart the children upset. While gppdlant dams these reports
establish sources of Sressfor complainant, we agree with the trid court thet they hed no
application to the issues of the case, and gppdlant did not meet his burden of showing
they were materid and rlevarnt.

In gamilar faghion, we find no eror by thetrid court in exduding evidence that
“when [complanant] had a consensud sexud experience afew months prior to the
dleged offense, she had gotten into trouble” with her moather, as argued by gppdlant in
hisbrief. Appdlant contends that under Rule 412(b)(2)(C), thisevidence rdatesto
complainant' smative or bias. 1t isundear how this particular evidence would esteblish a
moative for complainent to later fabricate the sexua assault episode when she was forced,
acoording to gppdlant, to admit to her parentsthat she was no longer avirgin. If her
parents were dready aware of the prior sexud reaionship, as according to the thergpidt’s
records and gppdlant’s own argument,  then no fabrication was necessary to explain any
loss of virginity. Nor would such evidence be admissible under Rule 803(4) as reasonably
pertinent to diagnosis or trestment, as there was no evidence thet the prior sexud
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relationship was “traumaic’ in any repect, and the thergpist had dreedy tedtified outside
the presence of the jury that in her opinion, the prior sexud relaionship was not a cause
of complainant’s pod-traumatic sress disorder.

While gppdlant arguesthet thisissueis contralled by Yzaguirre v. State, 938
SW.2d 127 (Tex. App. —Amarillo 1996, pet. ref’ d), we disagree. In Yzaguirre, thetrid
court exduded testimony that the complainant’s mother had chedtised her son (the
complainent) for comparing genitds with amae cousin. When the mother later
discovered the defendant in bed with her son, the complainant first Sated nothing hed
happened, then said the defendant had molested him. The defendant stated he had been
napping when the complainant crawled into bed with him, and thet it was the complainent
who molested him. The court of gppedls reversed, halding that the exdluded testimony
showed that complainant had been in trouble for ingppropriate sexud behavior in the past
and therefore had amative to lie when caught a second time.

The contralling factud disinction between Yzaguirre and gopdlant' scase hereis
thet complainant was nat “caught” in ingppropriate behavior with the gppdlant in the
pooal; in fact, gopdlant denied the dleged event occurred. The compeling need for
complanant to blame gopdlant for misadventure observed by athird party Smply does
not exist in the ingant case, nor do we find that her parents' concern over her explanation
of aprovocative tdevison show to her younger brather risesto thislevd of acompdling
event. The drcumdances of this case are Imilar to thosein Wofford v. Sate, 903 SW.2d
796 (Tex. App. — Ddlas 1995, pet. ref’ d), where defendant sought to establish amotive
for the complainant to fabricate sexud assault by showing she had offered sexin
exchange for cocaine then filed charges againgt him when he refusad to buy more
cocane The court of gpped s afirmed the exdusion of such evidence, halding thet
gppdlant could not impeach complainant’ s credibility with spedific indances of prior
misconduct, and thet complanant’s sexud history did not make it more likdly thet she
would fabricate charges agang himin retdiaion for arefusa to buy more drugs



In amilar light, evidence of the complainant’s prior sexud relaionship with a peer
and events or fears regarding her parents rdationship do not meke it more likely thet she
would fabricate sexud assault charges againg gppdlant in the ingant case. No eror has
been shown, and gppdlant’ sfirst eight points of error are overruled.

Under points of error nine and ten, gopdlant complans of thetrid court’s
designation of complainant’s mother asthe outcry witness. According to gppdlant, an
individud at the pool known only as“Tim,” should have been named as the outary
witness, as the complainant hed told him thet gppdlant “tried to do Suff” to her.

Under Tex. Cobe CRIM. Proc. ANN. Art. 38.072 (Vernon Supp. 1999), a hearsay
datement made by achild under twelves years of age , againg whom a sexud assault was
dlegedly committed, isadmissbleif it is mede to the fird person eghteen years of age or
older to whom the child made a satement about the offense. The statement must be
“more than words which give agenerd dluson thet something in the area of child abuse
wasgoingon.” Molina v. Sate, 971 SW.2d 676, 682 (Tex. App. —Houston [14™ Digt]
1998, no pet.), citing Garcia v. State, 792 SW.2d 88, 91 (Tex. Crim. App. 1990). While
arguably complainant’ sfriend may havetold “Tim” in detall about the offense,
complainent hersdf only generdly told him thet gppellant “tried to do Suff” to her. This
was not asuffident description of the sexud assault to conditute an outcry Satement, and
thetrid court did not error in determining that complainant’s mather was the outcry
witness See Hayden v. State, 928 SW.2d 229 (Tex. App. — Houston [14™ Digt.] 1996,
pet. ref’ d) (holding thet the trid court did nat err in finding a CPS caseworker to bethe
true outcry witness despite the child' s earlier, more generdized Satement to a school
counsdar). That complanant’ s friend may have given detals of the offenseto Timis
immeaterid; under the Satute, the Satement must have been made by complainant hersdlf.
Appdlant’s ninth and tenth points of error are overruled.

By hisdeventh and twdfth points of error, gopdlant raseslegd and factud
insufficiency of the evidence. As grounds, gppdlant re-deates the testimony of each



Witness, paints out various incond sendies amnong the witnesses, and argues thet taken as
awhole, the evidence is not credible to support the conviction.

The sandard of review for tesing legd sufficdency of the evidence iswhether,
after viewing the evidence in the light most favorabdle to the verdict, any rationd trier of
fact could have found the essentid dements of the crime beyond a reasonable doulbat.
Clewisv. State, 922 SW.2d 126, 132 (Tex. Crim. App. 1996). If there is evidence that
esteblishes guilt beyond aressonable doubt and if the factfinder believes the evidence, the
reviewing court isnot in a podtion to reverse the judgment on suffidency of the evidence
grounds. Moreno v. State, 755 SW.2d 866, 867 (Tex. Crim. App. 1988). To review the
factud suffidency of the evidence, the reviewing court views dl of the evidence without
the priam of “in the light most favorable to the prosecution” and should st asde the
verdict only if it is so contrary to the overwheming weight of the evidence asto be
dearly wrong and unjust. Clewis v. State, 922 SW.2d 126, 129 (Tex. Crim. App. 1996).
The gppdlae court should be gopropriatdy deferentid 0 asto avoid subdituting its own
judgment for thet of thejury below. Id. at 133.

Wefind the evidence to be bath legdlly and factudly suffident to support the
conviction. Whileit istrue that discrepandies exigted in the evidence, it was up to the jury
to weigh these discrepancies and the credibility of each withessto reach averdict, and we
cannot subdtitute our own testing of the credibility and incondgencies Appdlant's
deventh and twdfth points of error are overruled.

In histhirteenth and find point of error, gppdlant contends thet the trid court
erred in faling to grant amidrid fallowing an unrespondve answer by the complainant
during cross-examinaion. In answer to a question from agppdlant as to whether
complainant stayed up dl night and told her friend about whet hed happened, complainant
had said, “Yes, but shetold methat he had tried to do thet to her--" a which point
gopdlant had objected and requested an indruction to disregard and amidrid. Thetrid
court granted the objection and ingructed the jury not to consder complainant’s answver



for any purpose, but denied amidrid. Thetrid court’sindruction to the jury was
suffident to cure any harm gppdlant may have suffered as aresult of the inedvertent
tesimony of complanant, and no error is shown. See Coe v. State, 683 SW.2d 431, 436
(Tex. Crim. App. 1984). Appdlant’ s thirteenth point of eror isoverruled.

The judgment is afirmed.

/9 Sam Robertson
Judice
Judgment rendered and Opinion filed March 23, 2000.
Pand consgts of Judtices Robertson, Searsand Lee”
Do Not Publish— Tex. R App. P. 47.3(b).

" Senior Justices Sam Robertson, Ross A. Sears and Norman R. Lee, sitting by assignment.
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