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OPINION

Warren Braxtonappeals hisconvictionby a jury for aggravated robbery. Thetrid court assessed
his punishment at 25 yearsimprisonment, enhanced by two prior felony convictions. Infour pointsof error,
gopelant contendsthe evidenceislegdly and factudly insufficent to sustain his conviction, and his 25-year
sentence congtitutes crud and unusud punishment in violation of the federd and state condtitutions. We
afirm.

On November 14, 1997, the complainant, Robert Glee, was in hisfather’s car on the way home
when he saw gppelant sanding at a bus stop. Glee knew appelant from junior high school days, and
nodded his head at appellant when they drove by. Appdlant walked over to Glee shouse, and Glee and



gopelant talked on the front porch. Appellant asked Glee how his love life was going, and Glee told
gopdlant he was gay. Appellant told Glee he knew that, and they talked about sex. After Glee told
gppellant that he had not been with amanintwo years, gppdlant asked Glee if Glee would have sex with
him. Glee agreed and suggested they go somewhere, and gppdlant thenasked Gleefor aten-dollar loan.
Gleetook ten dollars from hiswalet and handed it to appellant. Appellant told Glee he needed the money
to eet, and there was no discussion about Glee paying appdlant for sex.

Appdlant and Glee waked down atrail inthe back of Glee' shouse, and appdlant asked Gleefor
oral sex. Glee agreed and performed ora sex on appellant for a few seconds, then became nervous,
embarrassed, and afrad someone would see them. Glee got up and tried to leave, but gppellant stopped
him and put hisfoot onGlee sfoot. Appd lant put one hand on Gleg' sside, then pulled out an open knife,
pointed it a Glee, and told Glee to give him the rest of the money. Glee stated he thought appdlant was
going to kill him, and identified State’'s Exhibit 5 as the knife gppellant used. Appellant then pulled the
wadllet out of Glee' spocket and threw it on the ground. With the knife dill pointed at Glee, gppellant bent
over and took the rest of Glee's money, about $100.00, out of thewadlet. Glee said he couldn’t get away
fromappelant because appd lant kept hisfoot on Glee sfoot whilehewastaking Gleg' smoney. Appdlant
thentold Gleeif he * called the cops he was going to come right back and get” hm. Gleethen told appellant
that somebody was looking at them. Appellant turned to see if there was anybody looking, and took his
foot off Gleg' sfoot. Glee then ran into his house and called the police.

Gleetold the policethat he and appellant went back in the woods to drink acohol, and appellant
pulled a knife and robbed him.  Glee did not tell the police that he and appellant had sex in the woods
because he was too embarrassed.

Appdlant gave the police a written statement indicating that Glee asked himfor sex. Officer Sherri
Andersonread gppellant’ swrittenstatement to the jury. In his statement, appellant Sated he told Gleehe
charged “50 and ahundred” for sex. Appellant stated that Glee suggested they go behind the housein the
bushesand doit. Oncein the woods, Glee started to perform oral sex on appellant, but stopped and told
appdlant he wanted and sex. Appelant stated he had his knife out and told Glee he charged $150.00 for
that. Glee got scared and said he couldn’t give appdlant any money, and asked gppellant to wait.



Appellant gated that he then took Gleg' swalet out, got the $150.00 out of it, and threw the wallet on the

ground.

At thetrid, appdlant testified that Glee agreed to pay him $150.00 in exchange for ora sex, and
that Glee asked gppdlant if he could pay himlater. After theora sex, appellant testified that Glee gavehim
$50.00, and gppdlant asked imfor therest. Glee said he would give it to appellant whengppelant came
back later. Appelant said Glee took the money out of hiswallet and gave it to him. Appellant stated he
had his knife out, but he never threatened Gleewiththe knife. Appellant stated he had told the officers that
he had read the written statement, but then told them he could not read. Appellant’ smother testified that
appellant cannot read.

In point of error one, appdlant chalenges the legd sufficiency of the evidence to sugtain his
conviction. He argues the record fails to show that the knife used or exhibited was a deadly weapon as
defined by law. In point two, gppellant contends the same evidence is factualy insufficient to sugtain his
conviction.

In reviewing the legd sufficiency of the evidence, we consider dl the evidence, both State and
defense, inthe light most favorable to the verdict. Houston v. State, 663 S.W.2d 455, 456 (Tex. Crim.
App. 1984); Garrett v. State, 851 SW.2d 853, 857 (Tex. Crim. App. 1993). In reviewing the
aufficiency of the evidence in the light most favorable to the verdict or judgment, the appellate court is to
determine whether any rationd trier of fact could have found the essentia € ements of the offense beyond
a reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 318-19 (1979); Ransom v. State, 789
SWw.2d 572, 577 (Tex. Crim. App. 1989), cert. denied, 110 S.Ct. 3255 (1990). This standard is
applied to both direct and circumstantid evidence cases. Chambersv. State, 711 SW.2d 240, 245
(Tex. Crim. App. 1986). Thejury isthe exclusve judge of the facts, credibility of the witnesses, and the
weght to be givento the evidence. Chambersv. State, 805 S.W.2d 459, 462 (Tex. Crim. App. 1991).
Inconducting this review, the appel late court is not to re-eva uate theweight and credibility of the evidence,
but acts only to ensurethe jury reached arationa decison. Munizv. State, 851 SW.2d 238, 246 (Tex.
Crim. App. 1993); Moreno v. State, 755 S.\W.2d 866, 867 (Tex. Crim. App. 1988). In making this



determination, the jury can infer knowledge and intent from the acts, words, and conduct of the accused.
Duesv. State, 634 SW.2d 304, 305 (Tex. Crim. App. 1982).

Under Clewis v. State, 922 SW.2d 126, 133 (Tex. Crim. App. 1996), a court of appeals
reviewsthe factua sufficiency of the evidence when properly raised after adeterminationthat the evidence
is legdly aufficient. 1d. In conducting a factua sufficiency review, the court of appedls views al the
evidence without the prismof “inthe light mogt favorable to the prosecution” and setsaside the verdict only
if itis so contrary to the overwhdming weight of the evidence as to be clearly wrong and unjust. Id. In
conducting a factual sufficiency review, the court of appeals reviews the fact finder's weighing of the
evidence and isauthorized to disagree withthe fact finder’ sdetermination. 1d. Thisreview, however, must
be appropriately deferentiad so asto avoid an gppelate court’ s subgtituting its judgment for that of thejury.
Id. If the court of appeds reverses on factud sufficiency grounds, it must detail the evidence relevant to
the issue in congderation and clearly state why the jury’s finding is factudly insufficient. Id. The

appropriate remedy on reversad isaremand for anew trid. 1d.

Appdlant argues there is no evidence that gppdlant used his knife in such a manner that it was
capable of causng death or serious bodily injury under the definition of a“deadly wegpon.” TEX. PEN.
CODE ANN. 8 1.07(8)(17)(B) (Vernon 1994 & Supp. 2000). Appelant assertsthat Gleedid not identify
the knife used by appdlant. We disagree.

Therecord dearly showsthat Gleeidentified gppellant’ sknife as State’ s Exhibit 5, and that he was
shown the knife by the prosecutor. The prosecutor showed Glee gppellant’s knife and asked Glee if it
looked likewhat appellant had. Gleereplied: “That’'s exactly what he had.” The prosecutor again asked
Glee a the concluson of his direct examination: “Mr. Glee, State' s No. 5 is the knife that he pointed a

you?’' Gleeanswered: “Yes, gr.”

Gleetedtified that gppellant put one hand on Glee sside, reached into his (appellant’ s) pocket, and
then pulled out an open knife, pointed it at Glee and told Glee to give him the rest of the money. Glee
stated he thought gppellant was going to kill im, and identified State’ s Exhibit 5 astheknife appelant used.
Appdlant then pulled the wallet out of Glee' spocket and threw it onthe ground. With theknifedtill pointed
at Glee, gppelant bent over and took the rest of Gleg' smoney, about $100.00, out of thewadlet. Gleesad



he couldn’t get away from gppellant because appdlant kept his foot on Gleg' s foot while he was taking
Gleg smoney. Appdlant then told Glee if he “called the cops he was going to come right back and get”
him. Officer Anderson testified that appellant’s knife was cgpable of causing death or injury, and it was
a deadly weapon.

A person commits robbery if, in the course of committing theft as defined by Chapter 31 of the
Texas Penal Code and with the intent to obtain or maintain control of the property, he (1) intentiondly,
knowingly, or recklesdy causes bodily injury to another; or (2) intertiondly or knowingly threatens or
places another in fear of imminent bodily injury or desth. TEX. PEN. CODE ANN. §29.02(a) (Vernon
1994 & Supp. 2000). Thisoffense becomes aggravated robbery when aperson uses or exhibits adeadly
weapon. TEX. PEN. CODE ANN. 8 29.03(a)(2) (Vernon 1994 & Supp. 2000). Inthe present case, the
indictment alleged that appellant used and exhibited a knife.

The Texas Penal Code defines a deadly weapon as “anything manifesly designed . . . for the
purpose of inflicting death or serious bodily injury” or “anything that inthe manner of its use or intended use
iscapable of causng death or seriousbodily injury.” TEX. PEN. CODE ANN. 8§ 1.07(a)(17) (Vernon1994
& Supp. 1994). Texas courts have held that a knife is not per se a deadly weapon under this statute.
Thomasyv. State, 821 SW.2d 616,619 (Tex.Crim.App.1991); Blainv. State, 647 S.W.2d 293, 294
(Tex.Crim.App.1983); Birl v. State, 763 S.W.2d 860, 863 (Tex.App.--Texarkana1988, nopet.). The
State mug therefore prove that the knife in this offense was, in the manner of its use or intended use,
capable of causng death or serious bodily injury. Victor v. State, 874 SW.2d 748, 751
(Tex.App.--Houston[1st Dist.] 1994, pet. ref'd), dting Thomas, 821 S.W.2d at 620; Birl, 763 SW.2d
at 863.

The Texas Court of Crimind Appedls hasligted the fallowing factorsthat the Statemay useto prove
that aknife was used as a deadly wegpon in agiven case: the sze of the knife; the shape and sharpness
of the knife; the manner inwhichthe defendant used the knife; theintended use of theknife; and theknife's
capacity to produce deathor serious bodily injury. Blain, 647 SW.2d at 294. The State does not have
to introduce the knife into evidence to meet this burden. Victor, 874 SW.2d at 751, dting Morales v.
State, 633 S.W.2d 866, 868 (Tex.Crim.App. [Pand Op.] 1982). Nor isit necessary that the knife be



used to inflict wounds.  Birl, 763 SW.2d at 863; see Brown v. State, 716 S.W.2d 939, 946
(Tex.Crim.App.1986). Itisaso not necessary for an express or implied threat to accompany the use of a
knife for it to be deemed a deadly weapon. Tisdale v. State, 686 SW.2d 110, 111-12
(Tex.Crim.App.1984); Vaughn v. State, 634 S.\W.2d 310, 311-12 (Tex.Crim.App.1982). Thejury may
congder dl of the facts of the case, including the words of the defendant, when making this determination.
See Thomas, 821 SW.2d at 619; Blain, 647 S\W.2d at 294.

In this case, the State proved appdlant pointed his knife a Glee, with the blade open, while
preventing Glee from running by keeping his foot on Gleg's foot. While holding the knife on appdlant,
gppellant pulled the wallet from Glee' s pocket, threw the wallet on the ground, and took the money from
thewallet. Glee stated he thought hewasgoing to bekilled. Appellant admitted he had the knifein hishand
while taking the wallet from Gleeto retrieve his* payment” for sex, but asserts he did not threaten Gleewith
the knife.

To thisend, evidenceis sufficient if aknife is cgpable of causing death or serious bodily injury or if
it isdigplayed in amanner conveying anexpressor implied threet that serious bodily injury or death will be
inflicted if the desire of the person digplaying the knife is not stisfied. Billey v. State, 895 S.W.2d 417,
422 (Tex.App.-Amarillo 1995, pet. ref’d). Wherethe victim testifies that he or shewasin fear of serious
bodily injury or death, a verbal threat by the accused is not required for the fact finder to conclude that
threats were actualy made. Id.

In theingtant case, direct evidence established that appellant exposed his concealed knife to Glee
while he was taking Gleg smoney. These gestures carried an implied, if not an express, threst thet if Glee
did not give gppellant the money, or ressted his taking Glee' swdllet, that he would use the knife to inflict
serious bodily injury or deeth upon him. Appelant was clearly in close enough proximity to use the knife
on Gleeif he ressted gppdlant. Furthermore, Glee testified he thought gppellant was going to kill him, and
averbd threat by gppellant was unnecessary. Billey, 895 S.W.2d 422.

From dl of the circumstances, arationd trier of fact could find gppelant intended to use hisknife

in amanner capable of causang death or serious bodily injury if hisplans wereto go awry. There is no other



logical intended purpose for suchaknife displayed inorder to facilitate acommission of arobbery or other

offense. We overrule appellant’s point of error one.

Appellant further contends the same evidence is factudly insufficient to sustain his conviction. He
asserts that the greater weight and preponderance of the evidence fals to show the knife was a deadly
weaponin the manner appelant used the knife or intended to useit. Gleg' sversion of therobbery conflicts
with gppdlant’ sverson. Gleesaid hewasrobbed a knife point and thought appellant was going to kill him.
Appdlant asserts he was only collecting his fee for sexua services, and made no threats with the knife.
What weight to give contradictory tesimonia evidence iswithin the sole province of thetrier of the fact,
because it turns on an evauation of credibility and demeanor. Cain v. State, 958 S.W.2d 404, 408-09
(Tex.Crim.App.1997). Accordingly, wemust show deferencetothejury’ sfindings. 1d. at 409. A decision
is not manifestly unjust merdly because the jury resolved conflicting views of the evidence in favor of the
State. Id. a 410. In peforming afactua sufficiency review, the courts of gppedls are required to give
deference to the jury verdict, examine all of the evidence impartidly, and set aside the jury verdict “only
If itis so contrary to the overwheming weight of the evidence asto be clearly wrong and unjust.” Cain,
958 S.W.2d at 410; Clewis, 922 SW.2d at 129. After reviewing the record, we conclude the jury’s
finding thet gppdlant knowingly committed aggravated robbery withadeadly wegpon is not so contrary to
the overwheming weight of the evidence asto beclearly wrong and unjust. Wefind theevidenceisfactudly
aufficient to sustain appelant’ s conviction, and we overrule his point of error two.

In his third and fourth points of error, appdlant asserts his sentence of twenty-five years
imprisonment by the tria court was uncongtitutiona under the state and federa condtitutions. He contends
that the sentence was not proportiona to the offense committed, and violated both condtitutions prohibiting
crue and unusud punishment. Appellant arguesthat Glee was not harmed, and the offense arose out of a
consensud sexua encounter. Therefore, gppellant contends the punishment was uncondtitutional under the

“unique facts of this case”

Appdlant admits the sentence was within the range of punishmert provided for by statute.

Aggravated robbery is afirg degree felony punishable by 5 to 99 years, or life imprisonment, and up to a
$10,000.00 fine. TEX. PEN. CODE ANN. § 12.32 (Vernon 1994 & Supp. 2000). Appelant was a



habitua offender with two prior felony convictions, and the minimum punishment is 25 years imprisonment.
TEX. PEN. CODE ANN. § 12.42(d) (Vernon 1994 & Supp. 2000). Thetria court assessed the minimum
punishment under the law gpplicable to this case whichwas within the range of punishment provided by law.

Appdlant citesno authority for his contention that the *unique facts of this case” make the sentence
uncondtitutiona under the state and federa condtitutions. Appellant has waived these contentions by failure
to adequately brief these points. McFarland v. State, 928 SW.2d 482, 521 (Tex.Crim.App. 1996),
cert. denied,117 S.Ct. 966 (1997). Points of error three and four are overruled.

We &ffirm the judgment of the trid court.
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