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OPINION

Appdlant, Abd Liguez, files this goped dwdlengng the trid court’s actions below.
Liguez was convicted by a jury of possesson with intent to ddiver cocane weghing a lesst
400 grams® Following his conviction, the jury sentenced him to 30 years confinement in the
Texes Depatment of Crimind Judice, Inditutiond Divison, and a $50,000 fine
gopeds dlegng in three points of eror: (1) the State denied him due process by faling to
ditlose impeechmat evidence (2) the trid court abused its discretion by faling to disclose

1

Liguez' s bedroom, police found Liguez with agun in his hands.

The jury aso made an affirmative finding of the use of a deadly weapon because upon entering



the identity of an informat; and (3) the trid cout abusad its discretion by admitting
dattific tedimony without requiring the State to lay the proper predicate before the jury.
Wedfirm.

l.
Factual Background

Police agents conducted a controlled buy of cocane from Liguez  Liguez <dd
cocane to a confidentid informant, and based on the evidence of that sde, a search warrant
was issued ad executed a Liguezs resdence.  Pursuant to this lawful search, the police
discovered 487.5 garns of cocane in Liguez's bedroom. At a heaing on Liguez's mation
to suppress, Liguez requested disclosure of the confidentid informant’s identity, which was
denied.

.
I mpeachment Evidence

In his fird pant of error, Liguez assarts the Sate withhdd impeachment evidence in
violaion of Brady v. Maryland, 373 U.S. 83, 83 SCt. 1194, 10 L. Ed.2d 215 (1963) and
United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L. Ed.2d 481 (1985). At the
outset, we note that under the Brady dedson, a prosecutor has an dfirmaive duty to turn
over mderid, exculpatory evidence. See Ex parte Kimes, 872 SW.2d 700, 702 (Tex. Crim.
App. .1993) (diting Bagley, 473 U.S. a 676, 105 a 3380, 87 L. Ed.2d & 490). Impeachment
evidence is conddered to be favorable to the accused ad is therefore, subject to the
mandatory disdosure dictates of Brady. See Etheridge v. State, 903 SW.2d 1, 20 (Tex
.Crim. .App.1994), cert. denied, 516 U.S. 920, 116 S.Ct. 314, 133 L. Ed.2d 217 (1995).

However, falure to disdose impeschment evidence will only result in a conditutiond
viodion if there is a reasonable probability that, had the evidence been disdosed to the
Oefense, the result of the proceeding would have been different. See id. A “ressonable
probability” is a probability suffidet to undemine confidence in the outcome of the trid.
See Kimes, 872 SW.2d a 702 Thus a due process violation has occurred if: (1) the
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prosecutor faled to disclose evidence 2) the evidence is favorable to the defendant; and (3)
the evidence is maeid. See id. However, the duty to turn over dl materid, exculpaory
evidence does nat create a duty to turn over evidence that would be inedmissble at trial. See
Lagrone v. State, 942 SW.2d 602 (Tex. Crim App.), cert. denied, 118 S. Ct. 305, 139
L.Ed.2d 235 (1997). Thus spedfic indances of the conduct of a witness for the purpose of
atacking or supporting the witness aredibility, other than conviction of a crime as provided
in Rue 609, may not be inquired into on cross-examindion nor proved by extringc evidence.
See Tex. R Evip. 608(b).

Liguez complans that the police dfficer who aranged for the confidentid informant
to buy drugs from Liguez and executed the search warrant had previoudy been reprimanded
in another case concerning his inadvertent dedtruction of cocane evidence before it was
andyzed by the aime lab. This is dgnificant, Liguez assarts, because the cocane retrieved
from Liguez's house was given to Officer Winkler.  Officer Winkler placed the cocaine in
the locked trunk of his car, and then proceeded to ancther location where he asssed another
officer executing an unrdated search warrant.  Officer Winkler placed the narcotics retrieved
from the subsequent search in the front seet of his car. Liguez argues tha the possbility of
Officer Winkler commingiing the drugs from the two searches is gredt; therefore, the letter
reprimanding Officer Winkler isimportant for impeachment purposss.

It is manifex that this evidence was not admissble a trid pursuat to Rue 608(b).
See Lagrone, 942 SW.2d a 615. Thus, the prosecutor was under no duty to disclose it. See
id. A deemindion that the document in quesion would not have been admissble in
evidence is dispodtive of a Brady issle.  See Dalbosco v. State, 978 SW.2d 236, 239 (Tex.
App—Texakana 1998, pa. ref'd). However, a reviewing court should neverthdess address
whether reversd would be required even if this evidence had been admissble See id.; see
also Lagrone, 942 SW.2d a 615 (hdding that prosecutor has no duty to turn over evidence
tha woud be inedmissble a trid, but adso deermining whether, if evidence had been
admissble gopdlant esablished revarsble error). Therefore, we shdl address the question
of whether reversal would be required if this evidence would have been admissble
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Regading the dements of a Brady violation, it is undisouted here thet the State falled
to discdoe the ldter of reprimand regading Officr Winkler to the gopdlant, but under
Lagrone, the prosecutor had no duty to disdose.  Second, we determine whether the evidence
can be viewed as favordde to the accused. Favorable evidence is any evidence induding
exculpaory and impeschmat evidence, that, if disdosed and used effectivdy, may meke
the difference between conviction and acquitta. See Saldivar v. State, 980 SW.2d 475, 486
(Tex. App—Hougon [14™ Digt] 1998, pet. ref'd). The evidence in the letter regarding
Officer Winkler could be used to impeach his tesimony concerning the pos-arest handling
of the cocane retrieved from gopdlant's resdence.  As potentid impeachment evidence, the
|etter was favorable to gppdlant.

The third requiremet of the Brady andyss is tha the evidence mugt be materid.
Evidence is materid if it creates a probability sufficent to undemine the confidence in the
outcome of the proceeding. See id. A reviewing court determines matenidity by examining
the dleged error in the context of the entire record and in the context of the overdl drength
of the Stat€'s case. See id. The ddermindion of maeidity under the dandard Brady
andyss reguires an examingion of the probable impact the suppressed evidence would have
had on the outcome of the trid in ligt of dl the other evidence. See State v. Deleon, 971
SW.2d 701, 705 n. 9 (Tex. App—Amaillo 1998, no pet.). We will examine the issue of
maeridity in light of gopdlant’s contention in his brief under point of error one, that had the
letter of reprimand been avaldde to the defense, it would have impeached Officer Winkler's
tetimony and supported an indruction on the lesser incdluded offense of possesson of

cocainein an amount between 200 and 400 grams

[1.
Jury Chargeon Lessr Included Offense



Appdlant was indicted for the offense of possesson of not less than 400 grams of
cocaine with the intet to deliver.  Possesson of cocaing® with the intent to ddiver is an
offense uder Section 481.115 of the Texas Controlled Subgtances Act. See Tex. HEALTH
& SAFeTY CoDE ANN. § 481.115 (Vemnon Supp. 2000). Under Subsection (f), possession of
more than 400 gars is punisheble by imprisonmant for life or for a teem of not more then
99 years or less than 10 years, ad a fine not to exceed $100,000. See id., § 481.115(f). If
the offense involves the possession of 200 grams or more of cocaine, but less than 400
grams, the offense is a first degree fdony. See id., § 481.115(e). HFrd degree fdonies in this
Sae ae punishable by imprisonment for life or for aty tem of not more than 99 years or
lessthan 5 years. See Tex. Pen. CobE ANN. § 12.32(a) (Vernon 1994).

The leter gopdlat now asserts was maerid to his defense is a June 1989 letter from
Lee Brown, Chief of Police, to Officer Winkler. The letter dates that Winkler had conducted
a narcatics invedigation where he purchased 4 grams of cocaine from two suspects  When
he returned to the dation to process the evidence and complete the paper work, he was
assded by two other officers  During this process, the officars duplicated the enveope
which was to contain the narcotics When they redized this duplication, they unknowingly
destroyed the envdope which contained the cocaine and submitted an empty envelope to the
caime lab for andyss For this unknowing conduct, which condituted a violation of one of
the Generd Orders, Officer Winkler was reprimanded.

A ddfendat is entitted to an ingtruction on a less induded offense where there is
ome evidence directly germane to a lesser induded offense for the factfinder to congder.
See Bignall v. State, 887 SW.2d 21, 24 (Tex. Crim. App. 1994). Anything more than a
sdintilla of evidence is aufficient to entitle a defendant to a lesser charge. See id. a 23. If
a defendant ether presents evidence that he committed no offense or presents no evidence,

2 Under § 481.115(a) it is an offense to possess with the intent to deliver a controlled substance

listed in “Penalty Group I.” Health & Safety Code section 481.102 defines Penalty Group | as including
cocaine. See TEX. HEALTH & SAFeTY CODE ANN. § 481.102(3)(D) (Vernon Supp. 2000).
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andthereisno evidenceotherwiseshowing heisguilty only of alesser included offense, then
a chargeon a lesser included offenseis not required. Seeid. & 24. (empheds added)

We had the letter of reprimand sent to Officer Winkler would, if introduced a trid,
not have warranted a chage on the lessr offense of possesson of more than 200 grams but
less than 400 gams of cocane.  Officar Winkler tedtified that he recovered numerous bags
of cocane a the house where gppdlant was arested. When he returned to his office, he and
Officer Gideon completed an inventory of the evidence and placed it in an evidence
ewvedope The cocane evidence tha went into the evidence envdope was described by
Officer Winkler asfallows

Seven plagic bags with a white powder weaghing approximatdy 403.7 grams

Ore hundred twenty-four pladic begs wedghing goproximady 66.1 grams.

Twenty-9x smdl plagic bags waighing gpproximatdy 69.1 grams

Other itams of evidence were added to the bag, and then it was seded by Officer
Winkler. In addition, James Price, a chemig, tedified for the State that the totd weight of
the cocaine ddivered to him we ghed goproximatdy 487.5 grams

Appdlat offered no evidence to contradict the tedimony of Officer Winkler.
Moreover, the rgoimand letter to Officer Winkler does not conditute evidence of a smaler
quartity of cocaine than tha tedified to by Winkler and Price.  Viewing dl of the evidence
in this proceeding, induding the undisdosed regrimand letter, there is no evidence showing
that gopdlant is quilty only of a lesser induded offense thus no charge on a lesser induded
offense would have been required. See id. We mug condude, therefore, that the letter was
not materid for impeachment purposes because it would not have had any impact on the
outcome of the trid. See Leon, 971SW.2d a 705. The fact that Winkler had been
reprimanded for an unknowing dedtruction of 100 percent of the contraband in a proceeding
nine years ealier does not crege a probability, suffident to undermine the confidence in the
outcome of the proceeding, tha he comminged the cocane from two areds here and
inedvertently increesed the amout of cocane in appellat's evidence envdope Smply



daed, because the rerimand letter wes immaerid to the outcome of the proceeding,
gopdlant was not denied due process. Accordingly, we overrule point of error one.

V.
Confidential Informant

In Liguez's second paint of error, he contends the trid court abused its discretion by
faling to require the disdosure of the identity of a confidetid inffoment.  An informant's
identity shoud be reveded when the tedimony of the inffomant is necessxy to a far
determination of the issues of quilt or innocence of the accusad.  See Tex. R EviD.
508(c)(2); see also Bodin v. State, 807 SW.2d 313, 317-18 (Tex. Crim. App.1991). Before
reveding the informants ideity, the informer's potentid testimony mugt Sonificantly ad
gopdlat, and mee conjecture or suppostion aout possble rdevance is insufficient.
Appdlat hes the burden of demondraing thet the informant's identity must be disdosed.
See Abdel-Sater v. Sate, 852 SW.2d 671, 673-74(Tex. App—Houston [14th Dist.] 1993,
pet. ref’d). Appdlant mus meke a plaudble showing of how the informe’s information may
be importatt. See id. This cout mus congder dl of the drcumdances of the case to
detemine if the trid court erred by not reguiring the State to disdose the infformer’s identity.
See Edwards v. State, 813 SW.2d 572, 580 (Tex. App—Dadlas 1991, pet. ref'd).

The confidentid informant used in this case bought cocane in a controlled buy the
day before Liguez was arested for possesson of cocane.  This buy provided the probable
cause on which the search warant was based. However, the informant was not present when
the search warrat was executed or the narcatics seized.  When the informant is not presant
when a search warant is executed and the informant does not participate in the offense for
which the defendant is charged, the identity of the infomant does not need to be disclosed
because the informat's tetimony is not essatid to a far deeminaion of quilt. See
Washington v. State, 902 SW.2d 649, 657 (Tex. App—Houston [14" Digt] 1995, pet.
ref’d); see also Abdel-Sater, 852 SW.2d a 674. Here, because the informant was not
present when the warant was executed, the identity of the informant need not be discosed.



Therefore, the trid court did not abuse its discretion by refusng to order the disdosure of the
informant’ sidentity. We overrule Liguez' s second point of error.

V.
Sdentific Tetimony
In his third point of eror, Liguez complains the trid court abused its discretion by
admiting sdentific testimony without requiring the witness to lay the predicate before the
juy? The sdentific tetimony here concaned the tests conducted by the Houston Police
Depatment to deemine the chemicd compostion ad drength of the controlled subgtance
retrieved from Liguez' sresdence.

To be conddered rdiable and thus admissble evidence based on sdettific theory
mus stidy three goedfic criteria pertaining to its vdidity and goplication: (8) the underlying
gientific theory mus be vdid; (b) the technique [or method] applying the theory must be
vdid, and (c) the technique [or method] mugt have been properly gpplied on the occason in
quedion. See Kelly v. State, 824 SW.2d 568, 573(Tex. Gim. App. 1992). All three of these
criteria mugt be proved to the trid cout by dear and convincing evidence, outsde the
presence of the jury, before the evidence may be admitted. See Kelly, 824 Sw.2d a 573

The Cout of Crimind Appeds has recognized the fdlowing nonrexdusve lig of
factors which could afect a court's determination of rdidbility: 1) the extent to which the
undalying sdetific theory and technique are accepted as vdid by the rdevat sdettific
community, if such community can be asoartained, 2) the exigence of literature supporting
or rgecting the undalying sdetfic theory and technique 3) the daity with which the
undalying soentific theory and technique can be explaned to the court; 4) the potentid rate

3 Appellant’s argument is based on Evidence Rule 702 which provides, in part, as follows: “If

Scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence
or determine afact issue, ....” TEX. R. EvID. 702. (emphasis added)

* Re evancy is the proper standard for determining admissibility of scientific testimony. See Kelly,

824 at 573. This standard appliesto al scientific testimony. See Hartman v. State, 946 S.W.2d 60, 63 (Tex.
Crim. App. 1997). The tria judge as gatekeeper is to determine the reliability, relevancy, and admissibility
of scientific evidence. Seeid.



of eror of the technique 5) the avalability of other expets to ted and evduae the
technique  6) the qudifications of the expet(s) tedtifying; and 7) the experience and ill of
the person(s) who goplied the technique on the occason in quesion. See Emerson v. State,
880 SW.2d 759, 763-64 (Tex. Crim. App. 1994).

Here, HPD crime lab chemigt James Price and his supervisor Claudia Busby tedtified
to the three Kelly aiteria necessary for the admisson of the sdentific tests used by Price in
ths case. Because Price was unable to adequatdy explain the theories underlying the teds
used, Budhy's tetimony was necessay to lay the proper predicate, and she tedtified outsde
the presence of the juy. He testimony dso hdped to provide the court with other
information hdpful to its determination of rdiability of the evidence namdy the
qudifications of Price, as wdl as his expeaience and <ill in goplying the technique in this
case. Basad on the testimony proffered by the State, the trid judge admitted the evidence of
theteds.

There is no requirement in Rule 702 that once the predicate is lad for the trid judge
and the evidence deemed admissble, that the predicae be presented again in the presence
of the jury. In fact, the case law seems to assume otherwise. See Campbell v. State, 910
Sw.2d 475 (Tex. Crim. App. 1995) (holding proponent of scentific evidence must prove
to trid judge, by dear and convincing evidence and outside presence of jury, that proffered
evidence is rdidble and therefore relevant); see also Kelly, 824 SW.2d a 573 (holding dl
three of these citeria mugt be proved to the trid court by dear ad convindng evidence,
outside the presence of the jury) (empheds added). The vdidity of the theories underlying
the detific evidence offeed in ths case petaned to the rdiadlity, and thus the
admisshility of the evidence Because the admisshility of evidence is a métter for the trid
judge to determing, the trid court did not er by admiting the evidence without requiring a
second, and supefluous, predicate to be lad in the presence of the jury.  Accordingly, we
overule Liguez sthird and find point of eror.

We dfirm the judgment of thetrid court.



John S. Anderson
Judice

Judgment rendered and Opinion filed March 23, 2000.
Pand conggs of Chief Jugtice Murphy, Justices Anderson and Hudson.
Do Not Publish— Tex. R App. P. 47.3(b).
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