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Appdlat was charged by inddmet with the sate jal fdony offense of tampeing
with a witness  Appdlant pled nolo contendere to the charged offense. The tria court
accepted gppdlant's plea, but withhed a finding of guilt and ordered the preparaion of a pre-
sentenaing  invedigdion  report. At the sentencing hearing, the trid oourt assessed
punishment a nine months confinement in agaejal fadlity. We afirm.

Appdlatts e pant of eror contends his plea was not entered voluntarily or
knowingly due to the ineffective assgtance of trid counsd. Spedificdly, gopdlant argues



his plea was induced by counsd’s promise of probation and, but for this promise, appelant
would haveingsted on going to trid.

The dandard by which we review the efettiveness of counsd a dl dages of a
aimind trid was aticulated in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984). See Hernandez v. State, 988 SW.2d 770, 772 (Tex. Crim. App. 1999).
The Suprame Court in Strickland outlined a two-step andyss.  Fird, the reviewing court
mus decide whether trid counsd’s representation fdl bdow an objective sandard  of
reasonableness under prevaling professond norms.  Strickland, 466 U.S. 686. If counsd’s
pefomance fdl bdow the objective fandad, the reviewing court then must detemine
whether there is a “ressoncble probability” the result of the trid would have been different
but for counsd's ddfident peformance. Strickland, 466 U.S. 686. A reasonable probability
is a “probability sufficdent to undermine the confidence in the outcome”  Strickland, 466
US a 694 Absat both showings an gopdlae court canot condude the conviction
resulted from a breskdown in the adversarid process tha renders the result unrdicble  See
id. & 687. See also Ex parte Menchaca, 854 SW.2d 128, 131 (Tex. Gim. App. 1993); Boyd
v. Sate, 811 SW.2d 105, 109 (Tex. Crim. App. 1991).

To be conditutiondly vaid, a guilty plea must be knowing and vountary. See Ruffin
v. Sate, 3 SW.3d 140, 145 (Tex. App—Houston [14th Dist.] 1999, no pet.) (citing Brady
v. United States, 397 U.S. 742, 749, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970)). The Sxth
Amendmatt guarantess the effedtive assdance of counsd a the tme the defendant etters
a plea to the dhagng indrument.  See id. (citing McMann v. Richardson, 397 U.S. 759,
770-71, 90 S.Ct. 1441, 1448-49, 25 L.Ed.2d 763 (1970)). The defendant bears the burden
of proving an ineffective assgance of counsd dam by a preponderance of the evidence.
See Jackson v. State, 973 SW.2d 954, 956 (Tex. Crim. App. 1998); Riascos v. State, 792
Sw.ad 754, 758 (Tex. App—Houdon [14th Did] 1990, pet. refd).  Allegations of
ineffective assdance of counsd will be sudaned only if they ae firmly founded and
dfirmatively demondraed in the appdlae record. See McFarland v. State, 928 SW.2d 482,



500 (Tex. Gim. App. 1996), cert. denied, 519 U.S. 1119, 117 S.Ct. 966, 136 L.Ed.2d 851
(1997); Jimenez v. State, 804 SW.2d 334, 338 (Tex. App.—San Antonio 1991, pet. ref'd).

At the tme of his nolo contendere plea, gopdlant executed a document entitied
“Wave of Conditutiond Rights Agreamett to Stipulae, and Plea of Nolo Contendere”
In this document, gopdlant dated: “I am sdidfied that the atorney representing me today has
properly represented me[.]” In another portion of tha document, trid counsd dSated: “I
represent [gopdlant] in ths case ad | bdieve that the document was executed by him
knowingy and vdurtaily and after | fuly discussed it and its consequences with him.”
Fdlowing sentencng, gopdlat did nat file a moton for new trid dleging ineffective
assdance of counsd. Therefore, that vehide was not utilized to develop thisdam.

Appdlant does nat direct us to ay portion of the gopdlate record from which we can
decide “whether trid ocounsd’s representation fedl bdow an  objective dandard  of
reesonableness under prevaling professond norms”  Additiondly, we have reviewed the
record and find nothing to support the dam that trial counsd’s representaion was deficient
in ay manner.  Accordingly, we find gopdlat's dlegation of ineffective assgance is
nather firmly founded, nor dfimeativdy demondrated in the record. See McFarland, 928
S\W.2d 500; Jimenez, 804 SW.2d a 338."

Findly, we pause to address the State's contention that because agppdlant practiced
law as a cimind defense atorney for Sx or seven years prior to his plea, he was fully aware
of the consequences of pleading nolo contendere to the charged offense A smilar argument
was advaced in Foster v. State, 677 SW.2d 507 (Tex. Gim. App. 1984). There the
Oefendant was an attorney who confessed [to an offensgl following his illegd arest.  The
Stae agued the defendant’s occupation atenuated the tant of the illegd ares. The Court

! Additionally, we note that a guilty plea is not involuntary simply because the sentence exceeded

what the appellant expected, even if that expectation was raised by his attorney. See West v. Sate, 702
S.W.2d 629, 633 (Tex. Crim. App. 1986); Russell v. Sate, 711 S.W.2d 114, 116 (Tex.App.—Houston [14th
Dist.] 1986, pet. ref'd) (counsel's mere opinion regarding sentencing will not render a plea involuntary).



of Crimind Appeds rgected the aagument. We dso rgect the agument in the present
context. The firg prong of Strickland focuses on trial counsel’s representation under
prevaling professond norms  And, if that representation is defident, the second prong
focusss on whether the defidency undemined the gppdlate court's confidence in the
outcome of the proceeding(s). Strickland, 466 U.S. a 684. Nothing in Strickland focuses
the andyds on the occupation of the defendant. We will not extend Strickland beyond its
dated framework. Therefore, gppelant's daus as a aimind defense atorney plays no pat
in our redlution of theindant issue

For the ressons dtated above, gppdlant's sole point of eror is overuled and the
judgment of thetrid court is afirmed.

5] CharlesF. Baird
Judice
Judgment rendered and Opinion filed March 23, 2000.

Pand condgts of Judtices Amidd, Frost and Baird?
Publish— Tex. R App. P. 47.3(h).

2 Former Judge Charles F. Baird sitting by assignment.
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CONCURRING OPINION

Although I concur with the result, | disagree with the mgjority’s concluson that there is no room
inthe andyds articulated in Strickland v. Washington, 466 U.S. 668 (1984) to consider the fact that
a defendant isa crimina defense atorney by professon and, therefore, was aware of the consequences
of hisplea. Whilethe defendant’ s statusasacriminad defense attorney would never be germaneto thefirst
prong of Strickland, which focuses entirdy on counsdl’s representation under prevailing professond
norms, thisfact could be rdevant to the andlyss under the second prong of Strickland, whereareviewing

court is compelled to consder the resulting pregjudice, if any, to the defendant.



Under the second part of the Strickland andyss, the defendant "must show that there is a
reasonabl e probability that, but for counsdl's unprofessiond errors, the result of the proceeding would have
been different.” 466 U.S. a 694. In determining if the appelant was prejudiced by pleading guilty, the
court should consder his testimony that he would not have pled guilty but for counsd’s deficient
performance. See Moralesv. State, 910 SW.2d 642, 646 (Tex. App.—Beaumont 1995, pet. ref’ d)
(finding the appe lant was prejudiced where counsd gave incorrect and incomplete advice about a guilty
plea upon which the gppdlant relied); see also Melton v. State, 987 SW.2d 72, 77 (Tex.
App.—Ddlas 1998, no pet.) (findingthe gppellant suffered prejudicewhere counsal misstated the evidence
upon which the gppdlant relied in changing his plea to guilty and the evidence did not overwhemingly
support his guilt). In evauating the defendant’s claim that he would not have pled guilty, a court must
consider whether the defendant islikely to have understood the Situation, his rights, and the consequences
of his plea. To the extent an accused's legd training and experience bear on his understanding of these
matters, his profession is arelevant consderation. For example, if, as amember of the crimina defense
bar, appelant knew the advice his counsd provided to him (e.g., an assurance of probation without an
agreed plea) was inaccurate, it is unlikely that counsd’ s ineffectiveness would have induced gppdlant to
enter the plea. In such acase, it would be difficult tofind that counsel'sincompetence might have induced
gppellant’ saction (entering anol o contender e pleawithout an agreed recommendation from the state)
and thereby undermined confidence in the outcome of the proceeding. Under such circumstances, there
isnot areasonable probability that but for counsdl's purported error, gppellant would haveingstedongoing
to trid.

The mgority citesFoster v. State, 677 SW.2d 502 (Tex. Crim. App. 1984) for the proposition
that we should not consider the defendant’ s occupation in evduating anineffective assstancedam. Given
the fact-specific nature of the andysisin Foster ,* it is distinguishable from the Situation presented hereand

1 The Foster court noted that three specific factors should be considered before deciding whether
the taint between the illegd arrest and the confession was attenuated. 677 S.W.2d at 509. The factor that
the State argued attenuated the taint, i.e., the presence of an intervening circumstance, was not supported by
the record. See id. In fact, the record reflected that the defendant’'s status as an attorney may have

(continued...)



not applicable to adeterminationunder Strickland. Asthiscaseiscorrectly decided under thefirst prong
of Strickland, the determination of thisissue is not essentid to the decison in thiscase. Nevertheess, |
register my disagreement to the extent the mgority’s opinion is construed to foreclose the consideration
of the defendant’ s status as a crimind defense attorney in the second prong of the Strickland andyss.

IS Kem Thompson Frost
Judtice

Judgment rendered and Opinion filed March 23, 2000.
Panel consists of Justices Amidei, Frost and Baird.
Publish— TEX. R. APP. P. 47.3(b).

1 (...continued)
magnified the police misconduct, which is the third factor to consider in determining whether the taint is
attenuated, and so would support the position that the taint was not attenuated. Seeid. at 509-10.

2 Former Judge Charles F. Baird sitting by assignment.
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