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OPINION

Thisisan apped from a take-nothing summary judgment in favor of appellees Fercanand Faima
Kakanand Sefa and Pia K oseoglu againgt appellants Bonnie, Milanand Marcus Bucek. Appellantsdlege
the tria court erred ingranting summary judgment as appelleesfailed to negate dl of gppellants daims, and
asamateria fact issue existed regarding joint enterprise. We affirm.

While attempting to cut down atreein the course of his employment, sixteen-year old gppdlant

Marcus Bucek fdl from the tree, rendering him a paraplegic. Appellants filed suit against Marcus's



employers, the owners of the premises, gppellees and others. At the time of the accident, appellees
Koseoglu were in the process of purchasing the premises, but had not yet closed on the transaction. For
purposes of this apped, al parties other than appellees Kakan and Koseoglu have ether settled with the

Buceks or are otherwise not involved at this point.

In thar fourth amended petition, appellants dleged appellees were liable for the accident under
theories of negligence and negligence per se. Appelees moved for summary judgment on groundsthat they
were not the owners of the premises and, regardiess, that they owed no duty to Bucek. Appdlants
amended their pleadings to dlege liahility againg dl the defendants as a“joint enterprise,” and for negligent
hiring. Appelleesamended or supplemented their motions for summary judgment to negatethe daims, and
thetrid court granted summary judgment in favor of gppellees.

Summary judgment is proper only whenthe movant establishesthat there are no genuine issues of
materid fact and provesthat heisentitled to judgment asamatter of law. TEX. R. CIV. P. 166a(c); Nixon
V. Mr. Property Management Co., 690 SW.2d 545, 548 (Tex. 1985). In determining whether any
issuesof materid fact exist, the court must take dl evidence favoring the non-movant astrue, indulge every

reasonable inferencein favor of the non-movant and resolve any doubts in favor of the non-movant. 1d.

For a defendant to prevall on summary judgment, he must establish that as a matter of law, no
materid issues of fact exig on one or more eements of each of plantiff's causes of action pleaded.
Randall’ s Food Markets, Inc. v. Johnson, 891 S.\W.2d 640, 644 (Tex. 1995). Summary judgment
infavor of adefendant, whichdisposes of the entire case, isproper only if, asamatter of law, plantiff could

not have prevailed on any clam raised. See Delgado v. Burns, 656 S\W.2d 428, 429 (Tex. 1983).

Appdlantsalege that appelleesfaled to negate dl of appellants causesof action, particularly given
appdllees contradictory depositiontestimony onmore than one disputed factua dlegation. Asto thislatter
contention, we have reviewed the disputed testimony as referenced by gppellants and find that dthough
appellee Kakan may have tetified inconsstently on afew factud alegations, none of the inconsstencies
involved dlegaions that were digoogtive or materid to the summary judgment motions. Contrary to
gopellants position, we do not find that the credibility of appellee Kakan was a digpostive factor to the
summary judgment. Casso v. Brand, 776 S.\W.2d 551, 558 (Tex. 1989).



Moreover, wefind that appelleesdid address or otherwise negate at |east one element to each of
thedamsrai sed by appellants. Asto appellants “joint enterprise’” dam, appellants sixthamended petition
dleged exigence of ajoint enterpriseamong al | of the defendants; onappedl, appellantsalegethey proved
ajoint enterprise only as among the four appellees. As appdlants argument on gpped is not the same as
that raised below, thisargument is waived. In any event, appellees clearly negated existence of a joint
enterprise evenif limited to the appellees as parties.  Under Blount v. Bordens, 910 SW.2d 931, 933
(Tex. 1995), four dementsmust be proveninorder to establish ajoint enterprise: (1) anagreement among
the members of the group; (2) acommonpurpose; (3) acommunity of pecuniary interest, and (4) an equa
right to control the enterprise. In reviewing the summary judgment evidence, we find that none of these
eements was established. While appellants arguments and record references establish communications
between and among various defendantsat various times and for various purposes, the evidencefdls short

of establishing any of the four necessary el ements necessary to establish ajoint enterprise.

Asto gppdlants negligence and negligence per se cdlams, appellees argued and established that
they did not own the property, owed no duty to Marc Bucek, had no liability to the employee of an
independent contractor and had no control over the details of the tree removd. Appdlants contend that
summary judgment was improper because these defenses or factors did not address all of appdllants
cdams Wedisagree. By establishing that they owed no duty to Marc Bucek, appellees negated at least one
element of the remaining clams raised by appdlants.

Appdlants issue on apped is overruled, and the judgment below is affirmed.
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