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OPINION

Appdlat, David Hizondo, was convidted of cepitd murder and sentenced to life
imprisonment.  On goped, he contends the trid oourt ered when it exduded catan
tetimony tha impeeched a Sa€s witness add when it admitted tetimony tha was
irdevant and imparmissbly prgudiad.

Stephen Condon Idt his job a a fadt-food restaurant, and came home to work on his
ca with his faher. It was ater midnight when they finished. Condon took the car to a
nearby gasdaion to put ar in the tires whle hs faher prepaed dinner.  Meanwhile,
gopdlant had been riding around in a car with some friends. When agppdlant saw Condon



a the gas dation, he ordered the driver, Jose “Pee Weg’ Ramirez, to turn back and park
behind a nearby buldng.  Appdlant got out and told Bryan Allen Powes who was in the
back s, to come with him.  Both covered their faces and gpproached Condon.  Appdlant
then pointed a pistol a Condon and demanded money. Condon complied.  Although Condon
fully cooperated with gppdlant’ s demands, gopdlant shot him.

Bryan Powers was a witness for the State.  He tedified that gppdlant demanded
Condon's money & gunpoint. Condon placed the money in gopdlat's hand and backed
avay. Appdlat began to leave, but then turned and shot Condon in the neck.  Appdlant
cdamed that he only intended to frighten Stephen, and that the fireerm accidently discharged
when Powers who was trying to hurry him, pulled on hisarm,

Powers Prior Slence

In an atempt to impeach Bryan Powers appelant proffered the testimony of Joanna
Hores Aguirre who would have tedified tha e was in a motd room with appdlant, his
grifriend Allison, and Bryan Allen Powes the day ater the shooting.  According to Aguirre
gopdlant sad he had only meat to frighten the vidim and tha the gun discharged when
Powers pulled on his am. Powers dlegedly did not deny or correct this datement.  Powers
admitted that he may have been in a motd room dater the murder, but he flatly denied any
such conversation.  Thetria court did not admit Aguirre stesimony.

Appdlat  agues that Aguirrés tedimony <should have been admissble because
Power’'s glence was a tadt admisson tha he causad the fiream to discharge by pulling on
gopdlant's am. It is a generd rule of evidence that the prior Slence of a witness as to a fact
to which he hes tedified, where such slence occurred under drcumdances in which he
woud be expected to spesk out, may be used to impeach the witness during
aossexamindion. See Franklin v. State, 606 SW.2d 818, 825 (Tex. Crim. App. 1978)
(ating 3A WIGMORE, EviIDENCE § 1042 (Chadbourn rev. 1970)). The common law rationde
for the rde is based upon the theory that gSlence is in some drcumdances, an adoptive
admisson. See 4 WIGMORE, EviDeNCE § 1071 (Chadbourn rev. 1972).
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To gve slence the effect of an admisson, the satement must be one which a normd
person woud be moved to deny if untrue See 4 J WEINSTEIN & M. BERGER, WEINSTEIN'S
Evipence § 801(d)(2(BO[01], & 801-262 (1991). Thus, the rule has no goplication where
the datemet made in his presence is not an accusaion of a aime or does not show some
aimndity. See Gamboa v. State, 481 SW.2d 423, 426 (Tex. Crim. App. 1972). Here it
was undisputed that Powers was a willing paticipant in the robbery; dthough unarmed, he
never denied his paticpation. The quedion, therefore, is whether pulling on the appdlant
in an atempt to separate him from the victim and end the confrontation is a crimind act. We
find the Satement is not an accusttion.” See Alvarado v. State, 912 SW.2d 199, 214 (Tex.
Gim. App. 1995, en banc) (hdding that a Statement accusng someone of murder “dearly
cdled for a reponsg’). Nor is the daement the type tha would necessrily compd a
reasonable person to deny it if it were untrue,

Further, the rde has no goplication where the party’s dlence or acquiescence was not
voluntary; the party must have been free to spesk. See Tex. JUR. 3d, Evidence § 242. If the
paty’s dlence was compdled by inimidaion, it canot logicdly be deemed an adoptive
admisson. For example, in a case where two paties were engaged in “a very animated and
angy’ convasdion, a bydander's glence was not an adoptive admisson because to deem
it so woud have “cdled for a course of conduct which prudent and quie¢ men do not
gengdly adopt.” Bass v. Tolbert, 51 Tex. Civ. App. 437, 112 SW. 1077, 1080 (1908, no
writ). Here, Powers had ample reason to fear appdlant. Appdlant was amed and had just
killed a young man for no goparent reason. Under the facts presented here, prudence would
uggest aquiet acquiescence to gopdlant’ s assartion.

When revienving the trid court's decidon, we must determine whether the trid court
abusd its discretion.  See Montgomery v. State, 810 SW.2d 372, a 390-93 (Tex. Gim. App.

For example, if appellant had said that Powers was holding the gun it would be expected that he
would respond.



1991) (on rehesring). After reviewing the record, we cannot say the trid court abused its
discretion in refusing to admit the evidence. Appdlant’ sfirgt point of error is overruled.

Relevance of the Deputy’s Testimony

Deputy Nel Hines, who served as the court baliff duing appdlat’'s tria, tedtified
that during a recess, gopdlant was gtting handcuffed on a bench tdking to other inmates.
Deputy Hines overheard gppdlant say “I'm going to get out today. If they let me out, I'm
going to do the same things | an't going to change nothing | do. | didn't ligen to my mom.
What makes you think I'm gang to ligen to anyone ds=?” Deputy Hines admonished
gopdlat thet such a datement could be used agang him.  Appdlant responded, “1 don't
gve a s-t wha you do.” Appdlant contends the deputy’s testimony should not have been
admitted because it was irrdevart.

“All rdevant evidence is admissble except as otherwise provided by Conditution,
by daute, by these rules or by other rules prexcribed pursuant to dautory authority.
Evidence which is not rdevat is inadmissble” Tex. R Evip. 402. Rdevat evidence is
“evidence having any tendency to meke the exigece of any fact that is of consequence to
the determination of the action more probable or less probable then it would be without the
evidence” Tex. R EviD. 401 (emphess added). This is a low threshold;, quedions of
admisshility under Rule 402 are assgned to the trid court and are reviewable only for abuse
of discretion. See Brimage v. State, 918 SW.2d 466, 506 (Tex. Crim. App.1996).

We fid tha the trid judge coud have reasonably conduded that appellant’s
datement had some tendency to meke his dleged remorse, and thus his truthfulness, more
probable or less probable than it would be without the evidence. Appdlant’s second point

of error isoverruled.



Prgudice of the Deputy’s Testimony

Appdlat futher contends the deputy’s tetimony was inedmissble because its
probaive vdue was outweighed by its prgudicd effect. This misdaes the rue Rdevat
evidence may be exduded only if its probative value is substantially outweighed by the
danger of ufar prgudice See Tex. R EviD. 403 (empheds added). Moreover, in making
decisons regading the rdevance of proffered evidence the trid court does not abuse its
discretion if its decison fdls within the zone of ressonable disagreement and is reasoncble
in view of dl rdevat facts. See Santellan v. State, 939 SW.2d 155, 169 (Tex. Crim. App.
1997); Rachal v. State, 917 SW.2d 799, 808 (Tex. Crim. App. 1996).

Virtudly dl evidence proffered by a paty will be prgudicdd to the opposng party,
that is the centrd point of offeing evidence Only “unfar’ prgudice provides a basis for
exdudon of rdevat evidence. See Montgomery v. State, 810 SW.2d 372, 378 (Tex. Crim.
App.1990). “Unfar prgudice’ rdfas to “an undue tendency to sugget dedson on an
improper bass, commonly, though not necessaily, an emationd one” See Rogers v. State,
991 SW.2d 263, 266 (Tex. Crim. App. 1999). Unfar prgudice will subdantidly outweigh
probaive vdue only if there is “a dear digpaity between the degree of prgudice of the
offered evidence and its probaive vaue” Jones v. State, 944 SW.2d 642, 653 (Tex. Crim.
App.1996). Thee is a presumption that rdevant evidence will be more probaive then
prgudicd. See Santellan v. State, 939 SW.2d 155, 169 (Tex. Crim. App.1997).

On crossexamination, the deputy fredy admitted that he hed heard only a fragment
of the conversation and could not be catan of the context in which it was made However,
when the deputy admonished gppdlant that the statement could be used againg him, the
gopdlant made no attempt to correct the context in which the remark hed been made. Rather,
by hs wvuga response, gopdlant seemed to confirm the deputy’s understanding that the

remark was in reference to his crimind conduct.

In ligt of the generd presumption of admisshility which prevals under our rules of
evidence, we cannot sy the trid judge abused his discretion by finding that the testimony’s



probaive vdue was not subdatidly outweighed by the danger of unfar prgudice
Appdlant's third pant of error is overruled, and the judgment of the trid court is affirmed.

1Y J. Harvey Hudson
Judtice
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