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OPINION

Anthony T. Johnson (Appelant) wasindicted for the first degree felony offense of possession of
four grams or more but less than 200 grams of cocaine, with intent to deliver. See TEX. HEALTH &
SAFETY CODE ANN. §481.112(d) (VernonSupp. 2000). Hepled not guilty and wastried beforeajury.
After the jury convicted Appellant, the trid court sentenced him to thirty years imprisonment. On apped
to this Court, Appdlant assgns two points of error, contending that the trid court erred in denying his
motion to suppress because (1) the police officers lacked reasonable suspicion to initidly detain him, and
(2) the evidence agangt him was not voluntarily abandoned but was obtained in violation of his



conditutiond and Statutory rights. The State assigns a cross-point of error, contending that because the
trid court’s written judgment contains a clerica error relating to an element of the offense of which
Appd lant was convicted, we should modify the trid court’ swrittenjudgment to accurately reflectthejury’s
findings We afirm as modified.

BACKGROUND

Two HoustonPoliceofficersweredispatched toinvestigateadomestic disturbance betweenamde
and femde a an gpartment complex. Upon arriving, they observed Appellant descending aflight of stairs
from the third-floor gpartment where the disturbance was reported. Appellant was arguing, cussing and
making hand gestures toward the femde ingde the apartment. Before Appellant made it to the ground-
level, the officers ordered him to stop. Appelant refused and continued walking down the Sairs. After
Appdlant made it to the ground-level, he was again ordered to stop by the police officers. He again
refused and began walking away from the officers. Appellant’swak quickly escdated to running away
fromthe police officers, who then gave chase. During his attempt to evade the police officers, he reached
indde a pocket and tossed out two plagtic bags. One officer recovered the bags and the other
gpprehended Appdlant a gun point. The officers field-tested the substance contained inside the plastic
bags, which confirmed their suspicionthat the substance was cocaine. Theweight of the cocainewas 98.3
grams. Appellant was arrested and transported to the Harris County Jail.

STANDARD OF REVIEW

In reviewing the trid court’s ruling on a motion to suppress evidence, an gppdlate court must
determine the applicable standard of review. InGuzman v. State, 955 SW.2d 85, 87-88 (Tex. Crim.
App. 1997), the Court of Crimind Appeas made clear that while appellate courts should afford dmost
total deferenceto thetria judge' s determination of the historical facts, mixed questions of law and fact not
turninguponan eva uationof credibility and demeanor areto be reviewed de novo. Specificdly, questions
of reasonable suspicion and probable cause should be reviewed de novo on apped. Id. at 87 (ating
Ornelasv. United States, 517 U.S. 690, 116 S.Ct. 1657, 134 L.Ed.2d 911 (1996)). Thisis because



“thetria judge is not inan appreciably better positionthanthe reviewing court to make that determination.”
Id. at 87.

DISCUSSION
Reasonabl e Suspicion

Inhisfirg point of error, Appelant arguesthat the trid court erred in denying his motionto suppress
the evidence againg himbecause the police officerslacked reasonable suspicion to stop him. Specificaly,
he contends that the “acts of taking in a loud voice to another while he was descending the stairs and
walking briskly away after he descended does not sufficiently set himapart frominnocent persons and does
not aone create reasonable sugpicion to judtify [an] investigative stop.”

A law enforcement officer is as free as anyone dse to ask questions of their fdlow citizens. See
Johnsonv. State, 912 SW.2d 227, 235 (Tex. Crim. App. 1995); Ruev. State, 958 S.W.2d 915, 917
(Tex. App.—Houston [14™ Dist.] 1997, no pet.). An officer may briefly stop a suspicious individua to
determine his identity or to maintain the status quo while obtaining more information. See Gurrolav.
State, 877 S.W.2d 300, 302 (Tex. Crim. App. 1994). Only when the questioning becomes adetention,
however, brief, mug it be supported by reasonable suspicion. See Holladay v. State, 805S.W.2d 464,
467 (Tex. Crim. App. 1991). Tojudify aninvedtigative stop, the officer must have specific and articulable
factsfromwhichhe can reasonably surmise that the detained person may be associated withacrime. See
Davis v. State, 829 SW.2d 218, 219 (Tex. Crim. App. 1992). In other words, the officer must
reasonably suspect that (1) some activity out of the ordinary is occurring or has occurred; (2) the detained
person is connected withthe unusud activity; and (3) the activityisrelated to acrime. See Gurrola, 877
SW.2d a 302. Circumstances which raise a suspicion that illega conduct is taking place need not
themsdvesbe crimind. See Rue, 958 SW.2d at 917. They only need to include facts which render the
likelihood of crimina conduct grester than it would be otherwise. Seeid.

In this case, an unidertified caler contacted the Houston Police Department and reported a
domegtic disturbance between a mde and femae at an agpartment complex. The police dispatcher
contacted two police officers to investigate the domestic disturbance. Upon arriving a the specific
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gpartment where the disturbance was reported, the two police officers persondly observed Appdlant and
afemde arguing witheach other as Appellant was leaving the gpartment. Under these circumstances, the
police officers were judified in asking Appdlant to stop in order for the officers to investigate the
reported—and ongoing—domediic disurbance. See Hime v. State, 998 SW.2d 893, 896 (Tex.
App.—Houston [14™ Dist.] 1999, no pet.).

Furthermore, because of Appdlant’ s flight fromthe police officersafter they ordered him to stop,
they had probable causeto bdieve that Appelant was evading arrest or detention. See Rue, 958 SW.2d
at 918 (citing Reyes v. State, 899 SW.2d 319, 324 (Tex. App.—Houston [14" Digt.] 1995, pet. ref’ d)
(stating flignt from show of authority is a factor in support of finding reasonable suspicion of crimind
activity)). A person evades arrest or detention if he intentiondly flees from aperson he knowsis a peace
officer attempting to lawfully arrest or detain him.  See TEX. PENAL CODE ANN. § 38.04(a) (Vernon
Supp. 2000). A peace officer may arrest anoffender without awarrant for any offense committed in the
officer’s presence or within the officer’s view. See TEX. CODE CRIM. PROC. ANN. art. 14.01(b)
(Vernon 1977). Because the police officerssought to lawfully detain Appelant for questioning regarding
their investigation of a domesdtic disturbance, and Appdlant evaded the lanvful detention, Appdlant
committed an offenseinthe presence of the police officersthat judified his arrest. See Rue, 958 S.W.2d
at 918.

We conclude that the police officersin this case possessed sufficient reasonable suspicionto stop
and detain Appdllant so that they could investigate and question him about the domestic disturbance.
Therefore, the officers subsequent recovery of the cocaine abandoned by Appellant after his attempt to
evade the officers was properly admitted in evidence over his motion to suppress. Point of error oneis

overruled.
Abandoned Contraband

In his second point of error, Appellant contends that the evidence againg him should have been
suppressed by the trid court because it was not voluntarily abandoned but was obtained by the police
officersinviolaionof his conditutiona and statutory rights. As noted above, while running awvay fromtwo



police officers who ordered him to stop, Appellant reached insde a pocket and tossed away two plastic

bags containing 98.3 grams of cocaine.

We have previoudy upheld the legdity of aseizure of cocaine whereit is abandoned by a suspect
before he submits to authority or is subjected to physical force. See Crawford v. State, 932 SW.2d
672, 674 (Tex. App.—Houston [14™ Dist.] 1996, pet ref’ d) (citingJohnson v. State, 912 SW.2d 227
(Tex. Crim. App. 1995)).

Asthe gppdlant didinCrawfor d, Appdlant continuedto move away fromthe police officersafter
hewasorderedto stop. Seeid. After hiswak escadated to arun and the officers began chasing him, the
cocaine was abandoned by Appdlant before any physica force was applied. The evidence showed no
voluntary submissonto the order to stop. A verbal order to stop, unaccompanied by submission or actud
forcedoes not condtitutea seizure. Seeid.; see also Statev. Velasquez, 994 SW.2d 676, 679 (Tex.
Crim. App. 1999). Accordingly, we uphold the legdity of the saizure of the cocaine because it was
abandoned before Appe lant submitted to authority or was subjected to physica force. Therefore, thetrid
court did not err indenying Appellant’ smotionto suppress. Appellant’ ssecond point of error isoverruled.

State’s Cross-Point of Error

In its cross-point of error, the State contends that the tria court’s written judgment contains a
clerica error because while it reflects that Appellant was convicted of possess on of cocaine weighing four
grams or more but less than 200 grams, it omitsthe jury’sfinding of guilt rdating to Appdlant’ sintent to
deliver the cocaine. The record supports the State’ s contention. The State asks this Court to reformthe
written judgment of the tria court to accurately reflect the jury’s findings See French v. State, 830
SW.2d 607, 609 (Tex. Crim. App. 1992). The Stat€’ s cross-point of error is sustained.

Accordingly, we modify the portion of the trial court’ swritten judgment relating to the offense for
which the jury convicted Appellant to provide the following: Offense: Possession with intent to deliver
cocaine, weighing 4 grams or more but less than 200 grams. Indl other respects, thejudgment of thetria
court is affirmed.
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