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OPINION

Appdlant, Bill Marcus Tutor, was charged withaggravated sexud assault of C.R.B., asix-year-old
girl, and of RA.N., asix-year-old boy. The indictment aleged he had made ora contact with the sex
organ of each child. The jury found him guilty and assessed thirty years confinement for each offense.
Appdlant argues the court erred by (1) refusing to dlow himto ask prospective jurorswhether they could
congder five years probation when the victim of aggravated sexua assault wassx yearsold; (2) alowing
admissionof extraneous offenseswithout suffident notice prior to trid; (3) falingtogivealimitinginstruction
on the extraneous offenses at the time they were offered; (4) overuling his requested charge ingructing



the jury not to congder the extraneous offenses unless they found them true beyond a reasonable doulbt;
(5) commenting on the evidence by including the jury ingtruction, “you are ingructed that a conviction is
supportable on the uncorroborated testimony of the victim of the offense” (6) failing to grant a directed
verdict because of insufficient evidence; (7) failing to sua sponte ingruct the jury a punishment phase it
had to believe the extraneous offenses beyond a reasonable doubt before congdering them; (8) refusing
the indusion of the lesser included offense of indecency with a child; and (9) refusing to quash the
indictment because of its use of pseudonyms for the complainants. We affirm.

Voir Dire Question

Appdlant first complains the court erred in refusing to alow him to ask prospective jurorsif they
could consder assessng five years probation in a case involving a six-year-old victim in an aggravated
sexud assault case. Both complainants were Sx years old at the time of the offense. When gppellant
attempted to ask the question, the State objected and the court ordered appellant to ask a more generd
question. Appellant objected that the court was redtricting him from inteligently exercisng peremptory
chdlenges.

We review a chdlenge to the trid court's limitation on vair dire examinaion under an abuse of
discretion standard. See Howard v. State, 941 SW.2d 102, 108 (Tex. Crim. App. 1996). Thetria
court has wide discretion in contralling the vair dire examination and may impose reasonable restrictions
onthe process. See Allridgev. State, 850 S.\W.2d 471, 479 (Tex. Crim. App. 1991); see Caldwell
v. State, 818 SW.2d 790, 793 (Tex. Crim. App. 1991). To ascertain the views of the veniremen on
issues pertinent to a fair determination of the case, the court of crimina appedls permits the use of
hypotheticd fact Stuations to help explain the goplicationof the law. See Maddux v. State, 862 SW.2d
590, 591-92 (Tex.Crim.App.1993) If the questionis proper, an answer denied preventsintelligent use of
the peremptory chalenge. See Mathisv. State, 576 SW.2d 835, 837 (Tex. Crim. App. 1979). Itis
improper, however, to use a hypothetica question to commit veniremen to a specific set of facts. See
Sadler v. State, 977 SW.2d 140, 142-43 (Tex. Crim. App. 1998). Potentid jurorsmust only “beable,

ina sense, to concelve both of a stuation in which the minimum penalty would be appropriate and of a



gtuationinwhichthe maximum penaty would be appropriate.” 1d. (quoting Fuller v. State, 829 SW.2d
191, 200 (Tex. Crim. App. 1992)).

Our case presents a scenario Similar tothat inSaunders v. State, 780 SW.2d 471, 476 (Tex.
App.—Corpus Christi 1989), rev’ d on other grounds, 840 S.W.2d 290 (Tex. Crim. App. 1992). In
that negligent homicide case, the trid court refused to dlow defendant to ask jurorswhether they could give
him probation where the complainant was five months old. 1d. at 475. The court of appeals affirmed. It
noted that an accused may question prospective jurors concerning their fedings about the range of
punishment and probation so he could intelligently exercise his peremptory chalenges. Id. at 476.
However, it hdd the exercise did not indude asking the jurors whether they could assess a minimum
sentence under the facts of the case. 1d. Such a question represents an improper attempt to commit
prospective jurors to what ther verdict would be with regard to a particular fact Stuation. 1d. (citing
Williamsv. State, 481 SW.2d 119, 121 (Tex. Crim. App. 1972).

Texas courts have found questions asking prospective jurorsto consider a givenpunishment under
the facts of the case to be improper in numerous other scenarios. See, e.g., Chimney v. State, 6
SW.3d 681, 689-90 (Tex. App.—Waco 1999, pet. filed) (whether jurors could consder five years
probationif the complainant were pregnant); Bailey v. State, 838 S.W.2d 919, 920-22 (Tex. App.--Fort
Worth 1992, pet. ref'd) (whether jurors could "be fair and give fair consideration of a probated sentence
if the evidence showed that the complainant was at the time of an age between one and two years'); Hilla
v. State, 832 SW.2d 773, 776 (Tex. App.--Houston [1st Dist.] 1992, pet. ref'd) (whether prospective
juror "based on the publicity he had read was open to afive-year probated sentence”).

Inthis case, gppellant attempted to have the jurors commit themselvesto considering apunishment
(five years probation) under the specific facts of the case (sx-year-old complainant). Under the foregoing
authorities, the court may reasonably restrict gppellant fromasking suchaquestion.® 1d.; see Sadler, 977

1 Appellant argues that Cena v. State, 960 S.W.2d 804 (Tex. App.—El Paso 1997) rev'd on other
grounds, 991 S.\W.2d 283 (Tex. Crim. App. 1999), presents the “identical issue” as this case. Appellant
misreads Cena. There, the defendant initially asked the prospective jurors whether they could consider giving

(continued...)



SW.2d at 142-43. Therefore, the court did not abuse its discretion in indructing the gppellant to ask a
more generd question. Appdlant’ sfirg issueis overruled.

Admission of Extraneous Offenses

Next, appellant argues “the trid court erred indlowing testimony of extraneous offenses involving
gopdlant and the two children.” However, we are unable to ascertain from his issue precisaly which
gtatements he complains of and whether error was preserved for review. We will nevertheless ded with

the ambiguity.

Appdlant filed arequest for notice of extraneous offenses prior to trid. He aso filed a pre-triad
motion objecting to the admission of extraneous offenses, i.e., “sexud acts ... other than the acts of ora
sex dleged in the indictment” and “any evidence ord sex was committed by [gppellant on complainants]
on more than one occasion.”? The State did not file aformal notice of extraneous offensesit intended to
useat trid. However, it filed notice of intent to use outcry statements, whichincluded numerous sexud acts
by appdlant on complainants. Appdlant damsthis was insuffident to put him on notice of extraneous

offenses. We disagree.

The purpose of the notice requirement for extraneous offenses under article 38.37 is to prevent
surpriseto the defendant and apprize him of the offenses the State plansto introduce at trid. See Self v.
State, 860 S.W.2d 261, 264 (Tex. App.--Fort Worth, 1993, pet. ref'd). Likewise, thepurposeof article

1 (...continued)

probation in an indecency case where the complainant was eight years old. The court sustained the State’s
“contracting” objection. The defendant then attempted to ask whether the jurors could be fair and impartia
where the victim was eight years old. The trial court again sustained the State’s objection. On appeal, the
court noted that denia of a proper question which prevents the intelligent exercise of peremptory challenges
constitutes an abuse of discretion. Id. at 806-07. However, it further stated that there is no error in refusing
to dlow counsel to ask a hypothetical question that is based on the facts peculiar to the case. Id. at 807
(citing White v. State, 629 S.W.2d 701, 706 (Tex. Crim. App. 1981)). The court then explicitly stated it was
not faced with a question of the jurors application of probation in reference to an eight-year-old complainant.
Id. at 807-08. Rather, the issue was merely whether jurors could be fair and impartial where the complainant
was eight years old. 1d. It was on that genera ground, not the specific question pertaining to probation, that
the court reversed. Therefore, Cena is inapplicable.

2 Emphasis deleted.



38.072 is to prevent the defendant from being surprised by the introduction of the outcry-hearsay
testimony. See Fetterolfv. State, 782 SW.2d 927, 930-31 (Tex. App.--Houston [14th Dist.] 1989,
pet. ref'd). The State gave article 38.072 notice of the complainants statements detailing incidents of sex
acts by agppelant which were not aleged in the indictment. Therefore, because gppellant was provided
notice that the State intended to put on evidence of these acts, the trid court did not abuse its discretion
in admitting testimony of those acts. See Cole v. State, 987 S.W.2d 893, 897 (Tex. App.—Fort Worth
1998, pet. ref’ d) (holding that notice pursuant to article 38.072 was sufficient to provide notice pursuant
to article 38.37).2 Thisissueis therefore overruled.

Failureto Provide Limiting Instruction While Witness Testifying

Appdlant next argues that the court erred by refusing to give alimiting indruction on extraneous
offenses testified to by Susan Wurl, the mother of one of the complainants. He correctly cites Rankin v.
State, 974 SW.2d 707 (Tex. Crim. App. 1996) and TEX. R. EVID. 105, for the propostion that a
limiting indruction, upon proper request, must be given a the time of the tesimony.

In this case, however, gopdlant requested a generd limiting indruction just before this witness
testified. Assuch, the request was premature because it was not contemporaneous with any extraneous
offensetesimony. See TEX. R. APP. P. 33.1(a)(1)(A). WhenWurl did testify to anything that could be
consdered extraneous offenses, gppellant failed to lodge any objection or request a limiting ingtruction.
Therefore, appellant did not preserve error. | d.

Further, the complainant hersdf essentidly gave the same testimony at issue. Appellant failed to
object or request alimitingingructionfor any of that tesimony. Therefore, any error regarding improperly
admitted evidence was waived because the same evidence was later admitted without objection. See
Rogersv. State, 853 SW.2d 29, 35 (Tex. Crim. App. 1993); see Howland v. State, 966 SW.2d
98, 100-01 (Tex. App.—Houston [1% Dist] 1998), aff'd, 990 SW.2d 274 (Tex. Crim. App. 1999).
Appdlant’ sissueis overruled.

3 To the extent appellant complains of any extraneous offenses other than those identified in the

State’ s outcry notice, any error is waived.



Failureto Provide Limiting Ingtruction in Jury Charge

Appdlant contends the tria court erred by refusing his request to indruct the jury in the court's
charge asto the limited use of the extraneous offense evidence. Aswe hdd above, though, appdlant has
not shown where he properly objected to the admission of extraneous offensetestimony. Once evidence
isreceived without aproper limitingingruction, it becomes part of the generd evidence inthe case and may
be used as proof to the full extent of itsrationa persuasive power. See Saldivar v. State, 980 SW.2d
475, 493 (Tex. App.—Houston [ 14" Dist.] 1998, pet. ref’ d) (tria court did not err by not charging the jury
with a limiting ingtruction regarding extraneous offense; evidence had aready been received without
objectionduringtrid) (atingGarciav. State, 887 SW.2d 862, 878-79 (Tex. Crim. App. 1994)). Once
admitted, evidencethat might have beeninadmissble for certain purposesif the proper objection had been
madeisno longer limited initsuse. 1d. Therefore, the trid court did not err by not charging the jury with

alimiting ingtruction regarding extraneous offense evidence. We overrule this point of error.
Comment on the Weight of the Evidence in Jury Charge

The trid court included the following ingtruction in the jury charge: “[y]ou are ingructed that a
convictionis supportable onthe uncorroborated testimony of the victim of the offense.”* Appdllant argues
the court erred in induding this because (1) the court's assuming there had been a vicim was an
impermissble comment on the testimony and (2) the court may not Sngle out one part of the testimony in
its charge.

Evena seemingly neutra ingtructionabout a particular type of evidencecongitutesanimpermissible
comment on the weight of the evidence because such an ingruction singles out a particular piece of

4 At trial, appellant objected to the instruction as “a comment on the weight of the evidence.”

Generally, an objection that an instruction constitutes a comment on the weight of the evidence is too genera
to preserve error. Harrington v. State, 424 S.\W.2d 237 (Tex. Crim. App.1968); James v. Sate, 418 SW.2d
513 (Tex. Crim. App. 1967); Rymer v. Sate, 171 Tex. Crim. 656, 353 S.W.2d 35 (1962). However, the State
did not clam appellant waived error, and under the present facts, the objection appears appropriate.
Accordingly, we address the issue.



evidence for specid attention. See TEX. CODE CRIM. PROC. ANN. art. 36.14; see Zani v. State, 758
S.\W.2d 233, 245 (Tex. Crim. App. 1988).

The choice of language by the trid judge, though he is quoting the Statute, is inappropriate both to
the State’' s burden of proof and the presumption of innocence. Specificaly denoting the complainant as
“vidim” assumes anact was committed. Thisis exacerbated by adding thelanguage* of the offense’ which

likewise assumes a crime has been committed, regardless of the evidence.

We find no materid difference between the ingruction at issue here and the one disapproved of
by the court of crimind gppealsin Lemastersv. State, 164 Tex. Crim. 108, 297 S.W.2d 170 (1956).
In that case, the court held that the “[y]ou are charged that a conviction may be had for the offense of
keeping for the purpose of gaming, a policy game, upon the uncorroborated testimony of an accomplice”
was an impamissble comment on the weight of the evidence. We therefore hold the court erred by

induding the ingruction.

Wenow determine whether sufficient harmresulted fromthe error to requirereversd. Thestandard
for determining harmincharge error isset forthin Almanza v. State, 686 S.W.2d 157 (Tex. Crim. App.
1984). When an appellant timely preserves charge error, reversa isrequired if the error is caculated to
injure the rights of the gppellant, which means that there must be “some harm” to the accused from the
error. Abdnor v. State, 871SW.2d 726, 732(Tex. Crim. App.1994); Almanza, 686 SW.2dat 171,
TEX. CODE CRIM. PROC. ANN. art. 36.19. In determining whether the error washarmful and reversa
isrequired, anevidentiary review must be conducted, aswdl asreview of any part of the record asawhole
that mayilluminetethe actud, not just theoretica, harmto the accused. Arlinev. State, 721 S.W.2d 348,
351 (Tex.Crim.App.1986); Almanza, 686 S.W.2d at 174. For thisreview, the presence of actual harm
must be assayed in light of the entire jury charge, the Sate of the evidence, including the contested issues
and weght of probative evidence, the argument of counsdl, and any other relevant information reveded by
therecord asawhole. Almanza, 686 SW.2d at 171. If any harmisfound after conducting thisreview,
then reversdl isrequired. Abdnor, 871 SW.2d at 732.



The burden of proof lies with the gppedlant to persuade the reviewing court that he has suffered
some actua harm as a consequence of the charging error.  Abdnor, 871 SW.2d a 732. Appdlant

providedno harmanayss. Therefore, he presentsnothing for our review and hasfailed to meet hisburden.

We note, however, we are not pointed to, nor do we observe, any place in the record indicating
gopdlant was harmed by the erroneous ingtruction. The State did not emphasize the error in closing
argument. Nor do we see any indication that it was referred to a any other timeinthetrid. Further, the
charge otherwise included al protections to which gppellant was entitled. Most importantly, the issue of
gopdlant’ s guilt was not strongly contested. Appellant admitted he had engaged in sexua misconduct As
noted below, he conceded inhis|etter to one of the parents that he was guilty of indecency; he damed he
did not indtigate the contact. Though he asserted he was not guilty of aggravated sexual assault, his
assertiondidinguishing the of fense was based onaclear misconceptionof the law. Appellant aso admitted
in aphone cdl to C.R.B."s mother thet, in referenceto the ingtant case, he had “done wrong” and that he
knew it & the time hewas doing it. At closing argument, appellant’ scounsel stated, “I want to be up front
with you and admit, obvioudy, that indecency with those children did happen.”

Therefore, under the state of this record, we find no actuad harm to gppdlant in “assuming” the
exisgence of a victim. Likewise, appdlant’s multiple admissons of sexud misconduct, along with the
sgnificant other evidence of his guilt adduced at trid, forecloses us from finding the court’s Sngling out a
complainant’s testimony caused him actua harm.®> We therefore overrule this point of error.

I nsufficient Evidence

Next, gppelant arguesthat the evidence was insufficent to prove heengagedinora-vagina contact
with the femae complainant, C.R.B. In reviewing sufficiency of the evidence, viewing the evidence in the
light most favorable to the verdict, we must decide whether any rationd trier of fact could have found this
essentia eement of the offense beyond a reasonable doubt. See Jackson v. Virginia, 443 U.S. 307,
319,99 S.Ct. 2781, 2789, 61 L.Ed.2d 560 (1979); see Villalonv. State, 791 SW.2d 130, 132 (Tex.

5 Under the same analysis, we find that the trial court's error did not violate appellant’s substantial

rights. See TEX. R. APP. P. 44.2(b).



Crim. App. 1990). InVillalon, the court of crimina appeds set forth the standard to be used in judging
the sufficency of testimony by achild victim:

[W]e cannot expect the child victims of violent crimes to testify with the same darity and

ability asisexpected of mature and capable adults. To expect suchtestimonia capabilities

of childrenwould be to condone, if not encourage, the searching out of children tobethe
victims of crimes such asthe ingtant offense in order to evade successful prosecution.

Id. Here, complainant testified that appellant “licked” her. When asked where, she pointed to herself and
saditwason her “privates” She aso testified appellant “licked her between thelegs.” 1n avideotape of
complainant, played at trial without objection, she stated that gppellant put his mouth on her vagina

We hald thisevidence was morethan aufficent to enable arationa factfinder to have found beyond
a reasonable doubt that appdlant engaged in ord-vagina contact with the complainant, C.R.B. We

overrule gppellant’ sissue.
Extraneous Offense Instruction at Penalty Phase

Appdlant contendsthat the court erred infallingto sua sponte ingruct the jury at the punishment
phase that it had to believe the existence of extraneous offenses beyond a reasonable doubt before
consdering them. Appellant failed to request such an ingtruction. Thisissue was recently addressed. In
Fieldsv. State, 1 SW.3d 687, 688 (Tex. Crim. App. 1999), the court hdd that thisinstruction need not
be given at punishment phase in absence of arequest.  We therefore overrule this point of error.

Lesser Included Offense

Appdlant next complains that the court erred in not charging the jury onthe lesser included offense
of indecency withachild. UnderRousseau v. State, 855 S.\W.2d 666, 672-75 (Tex. Crim. App. 1993),
the defendant is required to meet a two-prong test before a lesser included offense ingtruction must be
given: (1) the lesser-included offense must be included within the proof necessary to establish the offense
charged, and (2) some evidence must exist in the record that if the defendant is guilty, heis guilty only of

the lesser offense. Appellant does not show how he meets the second prong of thistest.



The sole evidence that appellant offers showing he committed indecency with a child and not
agoravated sexua assault came inhisletter to the father of one of the complainants. Hewrote, “1 amquilty
but not Agrivated [sic] Sexua Assault; maybe‘indecency,’” because | didn't anieate’ [Sc][initiate] any of
theacts” Appdlant’s statement that he may be guilty of indecency because he did not “initiate any of the
acts’ islegdly irrdevant to the determinationof whether heis guilty of the statutory offense of “Indecency
WithaChild.” See TEX. PEN. CODE ANN. § 21.11. There was no evidence that if gopdlant wasguilty,
he was quilty only of indecency with a child. Therefore, the court did not err in refusing his proposed

charge. We overrule this point of error.
Moation to Quash Indictment

Finally, appellant contends the court erred in refusing to quash the indictments using pseudonyms
for the complainants actual names. He concedes that TEX. CODE CRIM. PROC. ANN. art. 57.02
authorizes the use of pseudonyms in this context but argues thet this statute violates his due course rights
under the Texas Condtitution.

In Stevens v. State, 891 S.W.2d 649, 651 (Tex. Crim. App. 1995), the court hdd the fata
variance doctrine is ingpplicable to pseudonym cases so long as the defendant's due processright to notice
issatisfied. Here, gppellant doesnot dam he did not have actua notice of the complainants identities. In
fact, the record is abundantly clear that appdlant did know ther identity. In short, appellant provides
nothing to show his right to notice was not satisfied or his due course rights were otherwise violated.

Therefore, gppdlant’ sfind issueis overruled.

The judgment of the tria court is affirmed.

IS Don Wittig
Judtice
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Judgment rendered and Opinion filed March 30, 2000.
Panel conggts of Chief Justice Murphy and Justices Hudson and Wittig.
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