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OPINION



This is a breech of contract action involving a generd contractor, subcontractor,
supplier and surety.  All paties goped. Because the jury’s verdict was based on a ground

unsupported by the pleadings, we reverse and remand.

Ramex Condruction (the leed patner of a joint venture which induded Bufete
Indudtrid) was generd contrector on a City of Houston sewer project. Tamcon Services
ggned two contracts with Ramex to refurbish manholes and inddl new ones a the ends of
exiging swe lines  Because of unatticipated difficulties in finding the ends of the
manholes Tamcon fdl behind schedule and was eventudly terminated.  Tamcon argued
Ramex caused and aggravated the problem because it refused to pay in a timdy fashion,
even dter Ramex was pad by the dty for work completed by Tamcon.  Ramex agued
Tamcon was terminated because it could not do the work it contracted to do. Meanwhile,
Standard Cemet Materids, which supplied Tamcon with the specid concrete used in the
manhdles, sought payment from Seaboard Surety Co., the surety on the project. See TEx.

Gov'T CobE ANN. 8 2253.021 (Vernon Pamph. 2000).

Tamcon's and Sandads Second Amended Origind  Petition  dleged  Ramex
breached the subcontrect by faling to meke timdy payments to Tamcon and by faling to
gat extensons in the schedule for unantidpated conditions The suit dso assated causes
of adtion for quantum meruit, quantum vaebat and unjus erichment, and under Texass
prompt-pay provisons Tex. Gov't CobDe ANN. § 2251.022 (Venon Pamph. 2000) and

surety provisons, Tex. Gov't Cobe ANN. 8§ 2253 (Vernon Pamph. 2000). Findly, the suit



sought consequentid dameages equd to the vdue of Tamcon Inc., which had to cease doing

busness due to Ramex'srefusal to pay for work performed by Tamcon.
The jury was agked the following questions on lighility:

QUESTION 1
Did Tamoon or Ramex/Bufete fal to comply with the Suboontracts?

Falure to comply by one party is excused by the cother party’s previous falure
to comply with amaterid obligation of the same agreamentt.

Falure to comply by one paty is excused by wave of the other paty. A
wave is an intetiond surrender of a known right or intentiond conduct

inconsigtert with daiming the right.

Ansve “Yes’ or “No” asto each of thefadlowing:

Subcontract 56 YES Ramex/Bufge
NO Tamcon
Subcontract 49 YES Ramex/Bufete

NO Tamcon

If your answer is “Yes' as to Ramex/Bufee in any pat of Quedtion 1, then answe the
following quesion. Othewise, do nat answer the following question.

QUESTION 2

Wha some of money, if aw, pad now in cash, would farly and reasonadly
compensate Tameon for its dameges resulting from such conduct?

Condder the following dements of dameges if any, ad none other. Do not
indude damages for one dement in any other dement. Do not incdlude interest

on any amount of damages you find.
Do nat indude in your answve ay amount thet you find Pantff could have
avoided by the exercise of reasonable care.

a Invoicesfor work.

b. Unpad retainege.

C. payment for thrust blockwork, and

d. Vdueof Tamconasof July _18 , 1995,



Answer in dollars and cents for dameges if any.
Anmsve: _ 175,884.86

The jury dso found that Standard hed properly perfected its lien and was ettitled to

paymet from the bond. The trid court entered judgment on the jury’s verdict for
$175,884.86 plus atorney’s fees of $51,273 for Tamcon and ordered payment to Standard

Cement of $60,884.25 from Seeboard, dong with $41,273 in atorney’ sfees.

In eight points of eror Ramex and Sesboard contend: (1) that Tamcon breeched the
subocontract as a mater of law; (2) that the jury’s verdict was agand the great weight of the
evidence (3) tha Ramex did not breach the agreement as a maiter of law, or that any breach
was excused or waved by Tamcon's prior breech; (4) tha the jury’s finding tha Ramex
breeched was agand the grest weight of the evidence (5) tha the dam was poorly
presented to the jury; (6) that the trid court ered in asking the jury about the vadue of
Tamoon as an dement of damages (7) that the trid court ered in not offsetting damege
awards agang amounts owed;, ad (8) tha Standard Cement did not properly perfect its
dam. In its cosspdition Tamcon agues the trid court ered in not pemiting Seve

Tamez, the principle sharenolder of Tamoon, to testify asto the vaue of his company.

It is undigouted that Tamcon did not complete its subcontract; indeed, Tamoon
concedes that the work peformed was not done in a timdy manner because of the difficulty
in locating the ends of sewer lines.  Moreover, the contract dipulated that Tamcon's timey

performance was essentiad to the contract.

Genegrdly, a paty who is in default of a contract cannot mantain a suit for its breech.
Joseph v. PPG Industries, 674 SW.2d 862, 867 (Tex. App—Audin 1984, writ ref’d nr.e).
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However, breach of contract may be waived.  See, e.g., Chilton Ins. v. Pate & Pate Enter.,
930 Sw.2d 877, 888 (Tex. App—San Antonio 1996, writ denied) and cases cited therein.

Tamcon argues Ramex waived its right to timdy peaformance as a mater of law.?
However, Tamcon did not pleed waver. Even if the issue of waver was tried by consat,
Tamoon was obligated to amend its pleadings to support the waver issue prior to its
submisson to the jury. Tex. R Civ. P. 67; Bedgood v. Madalin, 600 SW.2d 773, 775-776
(Tex. 1980). Because Tamcon's recovery was impliedly based on a ground that it did not

plead, we must reverse the judgment and remand the cause for anew trid.

Additiondly, because a aurety’s liddility is deivaive of the prindpd’'s ligdlity, the
judgment in favor of Standard Cement must ds0 be revarsed and remanded.  Wright Way
Const. v. Harlingen Mall Co., 799 SW.2d 415, 426 (Tex. App—Corpus Chrigi 1990, writ

denied) (citing Hamilton v. Prescott, 73 Tex. 565, 11 SW. 548 (1889)).

Tamoon brings a crosspoint arguing thet it was aror for the trid court to exdude the
tedimony of Seve Tamez, the owner of Tamcon, on the vdue of Tamcon as a going

concern. We agree.

The owne of red propaty may tedify to its maket vdue even if he could not
qudify to tedtify about the vaue of like propety bdonging to someone e Porras v.
Craig, 675 SW.2d 503, 505 (Tex. 1984). The owner of a busness is likewise permitted to

tedify as to its vaue, if he have a bass of knowledge of the vdue of the busness. Burford

1 The pages cited by Tamcon's counsel at oral argument are missing from our record. This is not
surprising; the original clerk’s record was lost in the court below and we are reviewing a stipulated record
reconstructed from the files of the attorneys involved in the case.
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Oil Co. v. Wadley, 41 SW.2d 689, 694 (Tex. Civ. App—El Paso 1931, writ ref’d); LaPrade
v. LaPrade, 784 SW.2d 490, 493 (Tex. App—Fort Worth 1990, writ). Ramex atempts to
didinguish this gdtuaion by aguing tha Steve Tamez is not the sole proprietor of the
busness but merdy a gockholder of a dosdy hdd busness. We dissgree Tamez tedified
tha he hdd an acoounting degreg thet he had worked for the company from its inception
until its liquidetion, except for a yearlong period while he was eaning his degree that he
was familiar with the accounts recavesble and the company’'s books and that he was the
person who oversaw liquidaion of the company’s assats when it shut down.  We think
Tamez showed a bads of knowledge of the vdue of Tamex, and that this was tesimony
which would be hdpful in guiding a jury in answering the quegtion of the vdue of Tamcon.
We therefore find the trid court ered in not permitting this testimony. We sudain Tamoon's

cross-point.

The judgment of the trid court is reversed and the cause remanded for a new trid

conggent with this opinion.

19 RossA. Sears
Judice
Judgment rendered and Opinion filed April 6, 2000.
Pand consigts of Judtices Sears, Draughn, and Evans”
Do Not Publish— Tex. R App. P. 47.3(b).

" Senior Justices Ross A. Sears, Joe L. Draughn, and Frank Evans sitting by assignment.
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