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OPINION

Inthisnaturd gassupply contract case, Union Naturd GasCompany (“Union”) gpped stheportion
of the judgment entered in favor of Enron Gas Marketing, Inc (*EGM”), Enron Gas Sarvices Corp.
(“EGS), Enron Capitd and Trade Resources Corp. (“ECT"),! Louisana Ges Maketing Company
(“*LGM”), and Louisana Resources Company (“LRC’) (collectivdy, “Enron”), asserting error in thejury

Union asserts no wrongdoing by ECT, but joined it as defendant because EGM and EGS were
merged into ECT after thislitigation began.



charge, choice of law, and evidentiary rulings  Conversdy, Enron gppedss the portion of the judgment
entered in favor of Union, assating error in the chalce of law and evidentiary rulings and chdlenging the
legd auffidency of theevidence We dfirm.

Background

Unionisagas marketing company basadin Ddlas 1nMay of 1990, Union entered into contracts
to: (1) sl ges to the Louisana Municipd Naurd Gas Purchasing and Didribution Authority (the
“Authority”) for didribution to the City of Alexandria, Louidana (the “dity”) (the “UniorVAuthority
contract”); and (2) buy gas from LGM to fullfill Union’s supply obligations under the Unior/Authority
contract (the “Union/LGM contract”). Among ather things, the Union/Authority contract contained a
“bypass’ provigonwhich prohibited the Authority from buying gasfor thedity from Union’ ssupplier, LGM,
or its dfiliaes In addition, the Union/LGM contract induded a confidentidity provison that generdly
prohibited LGM from disclosng itsterms to third parties. Enron purchased LGM in 1993,

After the Authority cancded the Union/Authority contract in 1994, Union filed thislawsuit againgt
appelees and other defendants who have Since settled their daims with Union, assarting daimsfor breach
of contract, tortious interference, and congpiracy. Union essertidly dleged that gppdless and the other
parties breached or tortioudy interfered with its contracts in order to enable Enron to sl gas directly to
the Authority or dity, i.e., without Union as an intermediate dler.

At trid, the jury found in Union’sfavor on itsbreach of contract dam and on one of its tortious
interference daims and awarded Union damages equd to one year’slogt profits. Thetrid court entered
judgment in accordancewith thejury’ sverdict and, pursuiant to adtipulaion of the parties, offset theamount
awarded to Union againg an amount that Union otherwise owed LGM.



Union’s|ssues Presented for Review
Choice of Law

Union' sthird issue presentec? contendsthe trid court erred in gpplying Louisianalaw, rather then
Texas law, to itstort daims. The choice of law is materid in this case because recovery of punitive
damages for the dleged tortsis not available under Louisanalaw.®

The determination of which ga€ s law is gpplicable is a question of law subject to de novo
review. See Minnesota Mining & Mfg. Co. v. Nishika Ltd., 955 SW.2d 853, 856 (Tex. 1996).
Indl choice of law cases, except those contract cases in which the parties have agreed to avdid choice
of law dause, the law of the date with the mogt sgnificant rdationship to the particular subdantive issue
will begppliedtoresolvetheat issue. See Duncan v. Cessna Aircraft Co., 665 SW.2d 414, 421 (Tex.
1984) 4

Withregard to atort issue, the determination of the satewhich hasthemogt Sgnificant rdaionship
to the occurrence and partiesis made under the principles sated in section 6 of the Restatement. See
RESTATEMENT (SECOND) OF CONFLICT OF LAWS 8§8145(1) (1971). Section 6 providesthat where,
ashere, agaehasno gatutory directiveon aparticular choice of law question, therdevant factorsindude:
(8 the neads of the interdate and internationd sysems; (b) the rdlevant palicies of the forum; () the
rlevant policies of other interested gates and the rdative interests of those datesin the determination of
the paticular issug (d) the protection of judtified expectations; (€) the basic palicies underlying the
paticular fidd of law; (f) certainty, predictability, and uniformity of result; and (g) eesein the determination
and gpplication of the law to be gpplied. See id. 8 6(2). Contacts to be consdered in applying the
principles of section 6 indude (1) the place where the injury occurred; (2) the place where the conduct

We address this issue first because its disposition affects the analysis of other issues.

See infra notes 18-20. Although the parties dispute whether punitive damages could be recovered
if Texaslaw applied to Union’stort claims, we do not reach that issue because we determine, as
discussed below, that Union has failed to show that application of Louisianalaw wasin error.

Courts may not circumvent settled choice of law standards by using public policy doctrine as an
excuse to reach a more equitable remedy. See Larchmont Farms, Inc. v. Parra, 941 SW.2d 93,
95 (Tex. 1997).



cauang the injury occurred; (3) the domicil, resdence, nationdity, place of incorporation, and place of
business of the parties; and (4) the place where the rdaionship, if any, between the partiesis centered.
Seeid. 8§ 145(2). These contacts are to be evauated according to thelr reaiveimportance with respect
to the particular issue. Seeid. Therefore, this andlyss should not turn on the number of contacts, but,
rather, on thar quditaive nature. See Duncan, 665 SW.2d at 421.

Withregard tothefirst dement under saction 145, Union damsthat itsinjury wasthelossof profits
from its gas sdesto the Authority and thet thisinjury occurred in Texas, where it conducted its business
and where payment for the gas sdeswasrecaved. Conversdy, Enron arguesthat Union’ sinjury wasthe
inghility to sl gas in Louisana and thus occurred in that date. We agree with Enron tha the injury
occurred in Louisanawhere Union suffered alossof gassdes See CPSInt’|, Inc. v. Dresser Indus.,
Inc., 911 SW.2d 18, 29 (Tex. App—El Paso 1995, writ denied) (observing that the financid harm
auffered in Texas was merdy a messurement of gppdlants ingblity to operate in Saudi Arabia).®
Therefore, the first dement, the place where the injury occurred, favors the gpplication of Louisanalaw.

Withrespect to the second dement, Union contendsthat thetortiousinterference with itscontracts
occurred in Texas becausz (1) the Enron employee dlegedly most respongible for interfering with the
contracts, Jm Ducote, waslocated in Enron’ sHouston heedquarter's; (2) every gas-supply proposa Enron
provided to Pdican Gas Management, Inc. (“Pdican’)® before the termination of the Unior/Authority
contract was prepared by Ducote in Houston and mailed or made during a telephone conversation from
Houston; (3) Ducote dlegedly disclosed the confidentia price term of the Unior/LGM contract to Adley”
in atdephone cdl Ducate initiated from Hougton; (4) the November 30, 1993, mesting, & which Ducote
dlegedy miggpresented to the Mayor of Alexandria(the“Mayor”) the quantity and the qudity of Union's

To hold instead that a commercia injury is suffered at the plaintiff’s place of business because that
is where payments are received or lost profits are realized would largely undermine the distinction
between the first and third factors of section 145 in non-payment and lost profits cases.

Pelican was the gas purchasing agent hired by the Authority in 1993. Because Pelican was
compensated based on the gas purchases it negotiated, Union aleges that Pelican participated with
Enron in seeking termination of the Union/Authority contract so that a Pelican negotiated contract
could repleceit.

Robert Adley was President and owner of Pelican.
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gasupply, occurred in Hougton; and (5) Enron’ s December 6, 1993, gas supply proposd to Pelican, on
whichthe Authority’ sdecigonto terminate Union’ scontract wasdlegedly based, was prepared by Ducote
in Houston.

However, other sgnificant events occurred in Louisana (1) Johnsor? met with the Mayor to
determine if the aty would ded with Enron directly; (2) Adley met with the Mayor to secure his support
for terminating the Union/Authority contract, after which the Mayor conaulted with the Authority’s legdl
advisor about doing s0; (3) after ameeting with Union, inwhich helearned that Enron (LGM) wasUnion's
gas upplier, Adley contacted Enron directly; (4) Adley asked Johnson for agas supply proposal for the
city, and Johnson, in turn, asked Ducote to draft a proposa to the Authority; (5) Adley asked Ducoteto
reved the confidentia pricethat Union was paying LGM; (6) Adley told Enron the pricethe Authority was
paying Union for the gas and provided Enron with details of Union's “upgrade’ proposd;® and (7) prior
to the Authority’ s executive committee meeting on December 8, 1993, Adley asked Ducote to send a
proposal for aterm gas supply for the dty. Because conduct causing the injury thus occurred in both
Louidanaand Texas, the second dement does not dearly favor ather Sate

Regarding the third dement, it is undiouted thet Union’s and Enron’ s respective prindpd places
of busnessareeach located in Texas. In addition, Union contendsthet LGM, LRC, and EGSfiled reports
with the States of Louidana and/or Texas identifying Hougton as the location of ther prindpd office or
place of busness. Although EGM had asdes dofficein Louisana, Union assertsthat dl rdevant gessdes
activities were performed in Houston, induding formulation of price quotes, determination of credit terms,
obtaining of gassupplies, arranging of trangportation and ddivery, handling of gas*nominations” billingand
collections, mantaining of contract files, contralling of LRC's Louisana pipdines, and determination of
which Enron &fliate would be the gas sdler under aparticular contract. Union further argues that many
adminigraive functions for the Enron subgdiaries were pearfromed in Houston, induding humen rdations
payrall, tax, legd, and public rdaions

8 Roy Johnson was LRC' s President and LGM’s Vice President.

9 Union had proposed that the Union/Authority contract be upgraded to provide a “firm” rather than
“interruptible’ gas supply.



Enron points out thet LGM is a L ouisana corporationand thet its presdent, Johnson, resdesand
officesin Louigana Smilaly, the dity and Authority are Louisanapalitical subdivisons and Pdicanand
Adley are Louisanaresdents Moreover, the United States Didrict Court for the Southern Didtrict of
Texashasdetermined, for purposesof federd diveraty jurisdiction, thet LGM’ sprincipd placeof business
Is Louisana because its ativities are based there and Louisanaisthe only satein which LGM sold gas.
See Louisiana Gas Marketing Co. v. Union Natural Gas, No. H-94-1898 (SD. Tex. Dec. 8,
1995). Onbdance, we condudethet thethird factor, thelocation of the parties, dightly favorsgpplication
of Texaslaw.

As to the fourth dement, the place where the paties rdaionship was centered, many
communicaions between the parties and adminidrative functions took place whally or partly in Texas
Neverthdess, we bdievethat the congderation mogt essentid to thisfactor isthet dl of the gas sold under
the Union Contracts was produced, trangported, ddivered, and consumed within the State of Louisana
Therefore, the fourth dement srongly favorsthe gpplication of Louisanalaw. Moreover, because many
Louidana atizens were dependent on the contractsin question for their supply of gas, any torts committed
withregard to those contracts was of far gregter Sgnificanceto the Sate of LouiSanathan to the State of
Texes

Therefore, congdering the rdaive importance of the foregoing section 145 factors, with respect
to both thar quditative nature and the particular issuesin this case, we condudethet the Siate of Louigana
hed the mog sgnificant rdationship to the torts dleged in this casa Accordingly, Union has not
demondrated thet thetrid court erred in submitting Union' stort daim to the jury under Louisanalaw, and
Union'sthird issue presented is overruled.

Jury Instructions
Unior/Authority Contract

Union's fird issue presented argues that the trid court erred in refusing to submit in the court’s
charge to thejury Union’ spropased indruction interpreting the following provisons of the Uniorn/Authority
contract:

la The term of this Contract . . . shdl continue . . . until April 1, 1992 and shdl
continue . . . thereafter for successve periods of one (1) yeer . . . until terminated



by ether party upon at leest ninety (90) days prior written noticeto the other party
goadfying atermination dete effective April 1, 1992 or any eforementioned yearly
period theresfter.

1b.  However, except asprovidedin. . . subparagrgphs D and E b ow, this Contract
ghdl not be terminated by [the Authority] aslong as|it] supplies netura gasto or
for theaccount of the[city] .. .. Intheeventthe[dity] . . . takesaffirmaiveaction
to rgect the pipdine proposd, then this paragrgph 1b shdl become null and void
concurrently with the date of said action.

D) Notwithgtanding anything to the contrary contained herein, except as Spedificaly
provided for in subparagraph “E” bdow, . . . prior to [the Authority] exerdsng its
right to terminate this Contract, . . . [Union] shdl havetheright to metchtheterms
and conditions for such other supply source's . . . gas de offer. ... Should
[Union] dect not to match such offer . . . this Contract shdl terminate. . . .

B [Union] . . . agressthat if such [new dternate gas pipdine sysem) is congructed
by the [the Authority], [the Authority] shdl have the sole right to terminate the
Contrect . . ..

Union' s proposed ingruction interpreted these provisons as making the contract termingble only

if one of three conditions occurred:

Union' scontract with the[Authority] could not beterminated unless (i) the pipdinefor [the
dty] wascompleted, (ii) the pipdine project was afirmatively rgected by [thedity], or (iii)
[the city] withdrew from the [Authority]. If the contract could be terminated because of
argection of the pipdine project, then Union was entitled to a match.  To conform with
the match provison, the match had to be provided 30 days before the notice of
termingtion.

Enron’sinterpretation of the contract differs from this principdly in contending thet the limitation
onthe Authority’ sright to terminatein 1b issubordinateto the match right provided in D because 1b dates,
“except as provided in . . . subparagraphs D” and because D dates, “Notwithsanding anything to the
contrary contained herein.”  Thus, Enron congrues the match right as a fourth drcumstance dlowing the
Authority to terminate. The trid court ruled that the Unior/Authority contract’s termination and metch
provisions were unambiguous, but refused each party’s proposed jury ingtruction interpreting them. 1°

10 Although the Union/Authority contract contains a Louisiana choice of law provison and the parties
agreethat Louisianalaw is controlling as to the contract’ s interpretation, neither party contends that
a different interpretation results from application of Louisianalaw than would result from application
of Texas law.



A trid court is to submit the questions, definitions, and ingructions which are (i) rased by the
pleadings and evidence and (i) proper to endble the jury to render averdict. See TEX. R. CIV. P. 278,
277. If the condruction of a contract provison isin dioute, and the trid court resolves the dispute by
interpreting the provison (i.e., rather then by finding it ambiguous), the court should indude its
interpretation in submitting the question on whether the contract was breeched. See COMM. ON
PATTERN JURY CHARGES, STATE BAR OF TEX., TEXAS PATTERN JURY CHARGES PJC 101.7
(1997).** A trid court’s refusd to submit aregquested ingtruction isreviewed for abuse of discretion. See
Magro v. Ragsdale Bros., 721 SW.2d 832, 836 (Tex. 1986). A trid court is given wide latitude to
determine the propriety of explanaory ingructions and definitions. See H.E. Butt Grocery Co. v.
Bilotto, 985 SW.2d 22, 23 (Tex. 1998).

Error by atrid court generdly warrants reversd only where it probably caused rendition of an
improper judgment or prevented the gppdlant from making a proper presantation of the case to the
gopdlae court. See TEX. R APP. P. 44.1. The one satidfaction rule provides that a party who suffers
only oneinjury may recover only one satisfaction of the damages ariang from thet injury. See El Paso
Natural Gas Co. v. Berryman, 858 SW.2d 362, 364 (Tex. 1993). Thisrule goplies when multiple
Oefendants commit ether the same act or different actsthat resultinasngleinjury. See Crown Lifelns.
Co.v. Casteel, 43 Tex. Sup. Ct. J. 348, 356 (Jan. 27, 2000). Therefore, wherethe same damagesare
damed for multiple theories of recovery and/or againgt multiple defendants and those damages have been
awarded with regard to Somebut not dl of thetheories or defendants, any error which prevented recovery
of those same dameages on the remaining theories or againg the remaining defendants is generdly

harmless??

u However, a tria court’s failure to submit an instruction is not a ground for reversal unless a

substantially correct instruction was requested in writing and tendered by the party complaining of
the judgment. See Tex. R. Civ. P. 278.

12 See Sewart Title Guar. Co. v. Aiello, 911 SW.2d 463, 478 (Tex. App.—El Paso 1995) (holding
that any error by the trid court in refusing to submit additional jury issues on claims for insurance
code violations and deceptive trade practices was harmless where the recovery obtained by the
plaintiffs for breach of the duty of good faith was the most favorable they could have received),
rev'd on other grounds, 941 SW.2d 68 (Tex. 1997); Nance v. Resolution Trust Corp., 803
S.W.2d 323, 333 (Tex. App.—San Antonio 1990) (holding that any error infailing to submit requested
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Inresponseto theligbility quesionsinthiscase, thejury: (1) found thet LGM falled to comply with
the Union/LGM contract; (2) failed to find that LGM’s fallure to comply was excused; (3) found thet
Robert Adley/Pdicanintentiondly interferedwith,i .e., wrongfully induced abresch of, the UniorvAuthority
contract; (4) faled to find that Enron or LGM were part of a dvil congpiracy with Pdican to tortioudy
interferewith the Union/Authority contract; and (5) failed to find thet either Ducote or Johnsonintentiondly
interfered with the Union/LGM contract. The damage question then asked for the amount of Union's
damages reaulting from the “fallure to comply or that were proximetdy caused by the interference or the
congpiracy to interfere” The jury was indructed thet this caculation should be based on the logt profits,
if any, from the Union/Authority contract that were a consequence of LGM'’ s fallure to comply with the
Union/LGM contract. The jury awarded one year' slogt profits as past damages and no future damages.

Union dams that the trid court’s refusal to submit its ingruction is reversble error because it
dlowed thejury to interpret the unambiguous contract provisonsto incorrectly find thet the contract could
be terminated even if one of the three conditions did not occur.  Union further contends that a proper
interpretation of the termination and match provisons of the Unior/Authority contract were inextricably
linked to the jury’ s determination of whether Adley tortioudy interfered with the Unior/Authority contract
and whether Enron congpired with him to do so.  In addition, Union argues that the jury needed to be
ingtructed thet the Union/Authority contract was not terminableon April 1 of any year in order to concdude
that Union suffered more than the one year’' slog profits the jury awarded.

jury ingtruction on duty of good faith and fair dealing was harmless because the plaintiff had been
awarded the same damages on his contract claim as he had sought on the good faith claim; thus
“nothing would be gained by a remand to consider additional causes of action seeking the same
damages.”), writ withdrawn, improvidently granted, 813 SW.2d 154 (Tex. 1991); see also
Canalesv. National Union Firelns. Co., 763 SW.2d 20, 23 (Tex. App.—Corpus Christi 1988, writ
denied) (holding that any error in failing to submit additional liability theories was harmless where the
damages were the same for the submitted and unsubmitted theories and the jury had awarded zero
damages on the submitted theories); El Paso, 858 SW.2d at 364 (holding that after plaintiff’s
recovery of full damages against one defendant, action against co-defendant that would have been
jointly and severdly ligble for the same damages was barred by the one satisfaction rule). Being
prevented from recovering the same damages from additiona defendants could be harmful if the
damages could not be collected from the defendants against whom they were awarded. However,
that is not a consideration in this case because Union was given credit for its damages against a debt
it owed to LGM.



However, Union obtained affirmativelighility findingsonits breach of contract daim and one of its
tort dams Therefore, theingdruction was obvioudy not necessary for afinding of contract and tort lighility
or for anaward of logt prafitsand thus an implied determination that the Uniorn/Authority contract had been
wrongfully terminated. Because Union was not harmed from not being awarded these same damages
againg more defendants or on moretheories™® we next condder whether the lack of the instruction could
have preudiced the amount of its recovery. In that regard, athough the measure of damagesfor eech of
Union' stheories of recovery wasthe same, i.e., logt profitsfrom gassdesto the Authority, theingruction
does not mention damages or logt profits a dl but only the drcumstances in which the Uniorn/Authority
contract could be terminated and the requirement and timing of providing ameatch. Union’ shrief doesnot
explan how thisingruction could have communicated to thejury thet Union suffered morethan oneyear’s
logt profits from the wrongful termination.

Apart fromthelanguage of theingruction, Union sought $2.4 million damages i . e., eight yearslost
profits* ontheassumption that, but for gopdless dleged wrongful conduct, the UniorvAuthority contract
would not have been terminated for the e@ght yearsit would have taken to goprove, plan, and completea
second pipdine. However, thedity withdrew from the Authority on April 1, 1995, and Enron argued that,
evenif the 1994 termingtion of the Unior/Authority contract waswrongful, Union’ sdamageswerea most
one year's profits because the dity’s 1995 withdrawa would have dlowed the contract to be lawfully
terminated & thet timein any event.®®

13 See supra note 12 and accompanying text.

14 The jury awarded $210,050.20 in actual damages. Union’ sbrief describesthisamount asoneyear’s
lost profits but states that eight years profits would have been $2.4 million. These figures suggest
that the profits would not have been earned ratably over the eight years.

15 Union contends that a fact issue existed as to whether the city would have withdrawn from the
Authority in 1995 had the Union/Authority contract not been wrongfully terminated and thislawsuit
not been filed. It further contends that the trial court’s failure to submit the proposed instruction
prevented the jury from deciding that fact issue. Again, however, in light of thejury’ simplied finding
that the Union/Authority contract was wrongfully terminated and its award of lost profits, it is not
apparent how the lack of Union’s proposed instruction could have prevented the jury from deciding
whether the city would have withdrawn from the Authority in 1995 had the termination and lawsuit
not occurred.
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Under these drcumstances, any possible connection between Union’ sproposad indruction onthe
termination and match provisons and the jury’ s caculation of damages is too remate, and any likdihood
of theingruction producing agreater damage avard istoo attenuated and Specultive, to demondrate thet
thetrid court’ sfallureto submit theingtruction, eveniif erroneous, probably caused rendition of animproper
judgment with regard to the amount of damages awvarded.  Accordingly, we overrule Union's fird issue
presented.
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Unior/LGM Contract

Union’ ssecond issue presented complainsthet thetrid court erred in refusing to submit to the jury
its proposed ingtruction on trade usage’®  Union daims tha trade usage was an implied term of the
Union/LGM oontract and that gas indudtry trade usage prohibited Enron from attempting to sl gesto the
Authority while the Union/Authority contract was in place. Union further contends that the trid court's
refusa to submit thisindruction prevented thejury from congdering Union’ sadditiond theoriesfor breach
of contract, tortious interference, and congpiracy to interfere with the contracts.

Asnoted abovein addressng Union' sfirgt issue presented, Union could havebeen harmed by such
afalureto secure morelighility findings againg more defendants only if submisson of theingruction could
have a0 produced agreater damage recovery than Union wasawarded. |nthat Union does not contend
that thetrade usageingruction could haveincreased itsdamege award, it doesnat show harm fromthelack
of theindruction.

16 Union’s proposed instruction on trade usage states.

Union's contract with [LGM] includes obligations in addition to the language of the
agreement. Specificdly, the law adds to the terms of the contract a duty of “good
faith” and a duty to comply with industry “usages of trade.”

a The duty of “good faith” requires one to perform a contract with honesty in
fact and to observe the reasonable commercial standards of fair dedingin
the trade. The duty prohibits one from performing any action that would
destroy or injure another party’ s right to receive the fruits of the contract.

b. A “usage of trade’ is any practice or method of dealing having such
regularity of observance in a place, vocation, or trade as to justify an
expectation that it will be observed with respect to the transaction in
guestion.

Union notes in its brief that the tria court submitted a jury instruction on the implied duty of “good
faith,” which it considered comparable to the portion of the above requested instruction on good faith.
Therefore, we understand Union to complain only of thetria court’ s failure to submit the portion of
the above instruction on trade usage.
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In addition, under Louisanalaw,*” Union's daim againgt Enron for tortious interference with the
Union/Authority contract is precluded.® Moreover, Louisana law does not recognize an independent
cause of adtion for dvil conspiracy.’® Therefore, because Enron cannat be found to have tortioudy
interfered with the Uniorn/Authority contract under Louisanalaw, it cannot be found lidble for congpiring
to interferewith that contract.® Accordingly, Union’ shrief failsto demondratethat thetria court’ srefusd
to submit its proposed indruction on trade usage, even if erroneous, probably caused rendition of an
improper judgment. Therefore, Union’s second issue presented is overruled.

Evidentiary Rulings

Union' sfourth through seventh issues presented complain of evidentiary rulings. Unionfirdt assarts
that the trid court abusad itsdiscretion by admitting evidence of “bad acts’ by Union and the dity’ sutilities
director, A.E. Crag, because such actions were unrdaed to the termination of the UniorVAuthority
contract. These dleged bad actsinclude: (1) a bribe by aformer Union employee to the Alexandria city
atorney; (2) Crag' stripsto LasVegaswith thefather of Union’sLouisanaagent, who had no rdationto
the aty or the Authority; (3) payments by Union to a dity gas department employee, who did part-time
work for Union; (4) an impropriety in sdecting Union's 1988 bid over acompetitor’ slower bid; and (5)

1 The trid court’s application of Louisiana law to Union’s tort claims was upheld in the preceding
section.
18 Under Louisiana law, tortious interference is limited in its scope and application to interference by

a corporate officer with his employer’s corporate contract with a third person. See Belle Pass
Terminal, Inc. v. Jolin, Inc., 618 So. 2d 1076, 1080 (La App. 1% Cir.) (citing Great Southwest Fire
Ins. Co. v. CNA Ins. Cos., 557 So. 2d 966, 969 (La. 1990)), writ denied, 626 So. 2d 1172 (La
1993); Spencer-Wallington, Inc. v. Service Merchandise, Inc., 562 So. 2d 1060, 1063 (La. App.
1%t Cir.), writ denied, 567 So. 2d 109 (La. 1990).

19 See Jefferson v. Lead Indus. Ass'n, 930 F. Supp. 241, 247 (E.D. La 1996), aff’ d, 106 F.3d 1245
(5" Cir. 1997); Clark v. America’ s Favorite Chicken Co., 916 F. Supp. 586, 596 (E.D. La. 1996),
aff'd, 110 F.3d 295 (8" Cir. 1997); see also LA. Civ. CODE ANN. art. 2324 (West. 1997); Junior
Money Bags, Ltd. v. Segal, 798 F. Supp. 375, 379-80 (E.D. La. 1990) (“The cause of action is not
the conspiracy itself but rather the tort the alleged conspirators agreed to perpetrate and which they
committed in whole or in part.”), aff'd, 970 F.2d 1(5" Cir. 1992); Butz v. Lynch, 710 So. 2d 1171,
1174 (La App. 2% Cir.), writ denied, 721 So. 2d 473 (La. 1998).

20 See Jefferson, 930 F. Supp. at 248; Clark, 916 F. Supp. at 596.
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Crag' srefusa to Sgn his depogtion transcript for Ffth Amendment reesons. Union contends that such
actsdestroyed the crediibility of itswitnessesonwhom the success of establishing itsdamswas dependent.
Uniondso complainsof thetrid court’ sevidentiary rulingsin: (1) admitting testimony of theMayar, thecity
atorney, and the Authority’ slegd advisor that Enron hed not committed any acts of tortious interference
or congpiracy; (2) exduding testimony thet the Authority’ sand Pdlican’ s representatives hed beentold by
the personswho had negatiated the Union/Authority contract thet it was not termingble a any time on 90-
days notice and (3) the exdlusion of the telephone log of Pdican’s Vice Presdent, which refersto a
telephone conversation in which Ducate purportedly breached the Unior/LGM contract’ s confidentidity
provison by disdosng Union' s gas pricesto Pdican.

The admission or excluson of evidence is reviewed for abuse of discretion. See City of
Brownsville v. Alvarado, 897 SW.2d 750, 753 (Tex. 1995). However, as noted previoudy, a
judgment may not be reversad unless the error complained of probably caused rendition of an improper
judgment or prevented the gppd lant from making a proper presentation of the caseto the gppellate court.
See TEX. R. APP. P. 44.1. Inthiscase, Union contendsthet the dleged erorsin evidentiary rulingswere
prgudicd only with regard to its obtaining additiond lidhility findings, but nat with regard to the award of
damages. Aswith Union'sfirg two issues presented, Union has not demondirated thet it was harmed by
any eror prgudicing only additiond lighility findings but not the award of damages. Accordingly, Union's
fourth through saventh issues presanted are overruled.

Enron’s Cross Points
Application of Oklahoma Law to the Union/LGM Contract

Joined withitsfourth reply point, concarmning thetrid court’ srefusal to submit Union’ strade usage
ingruction, Enron dso assartsitsfirst crasspoint, thet thetria court erred in conduding that Oklahomalaw
goplied to the Union/LGM contract. However, in the manner that these two independent contentionsare
presented together rether than separatdy, and in that Enron complains of the goplication of Oklahomalaw
only to theextent it could support submission of Union’ s proposed ingruction on good faith accompanying
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itstrade usageingruction,® weinterpret Enron’ sfirst crosspoint to be assarted inthe dternative, i .e., only
in the event Enron did not prevail on its reply point. Therefore, because we have overruled Union's
complant regarding the falure to submit its trade usage indruction, we do not reach Enron’s first cross
point.
Evidentiary Rulings

Enron’s second cross point daimsthet the trid court abused its discretion in admitting an exhibit
containing handwritten notes from a te ephone conversationin which Union dleges thet Ducote disdosed
informationto Adley concerning the price Union was paying LGM for gas under the Unior/LLGM contract.

Enron objected to admisson of the exhibit on the bags of hearsay and that it had not been proven
up as a business record to establish that hearsay exception.?>  Enron contends this exhibit is the only
evidence supporting the jury’s finding thet Enron breached the Union/LGM contract by disdosng
corfidentid informeation because Ducote denied disdosing the price, and Adley could not testify thet the
price informetion he recaived had come from Ducote

"Hearsay" is a datement, other than one made by the dedarant while testifying a the trid or
hearing, offered in evidence to prove the truth of the metter assarted. See TEX. R EvID. 801(d). Thus,
adaement is not hearsay if it is offered for a purpose other than to prove the truth of the matter asserted.
See McCraw v. Maris, 828 SW.2d 756, 757 (Tex. 1992). Thearefore, if the sgnificance of an offered
datement liessoldy in thefact thet it was made, no issueisraised asto the truth of anything esserted, and
the Satement isnot hearsay. See FED. R. EvID. 801(c) advisory committee notes.

21 See supra note 16. Despite thetria court’sapplication of Oklahomalaw, Enron’sbrief assertsthat
the good faith instruction actualy submitted to the jury was proper, regardless whether the law of
Oklahoma, Louisiana, or Texas was applied.

22 In particular, Enron asserts that the business records affidavit Union used with this exhibit was
generic and not specific to this or any other particular document. In addition, Enron contends that
Adley could not say what portion of the information in the notes came from Ducote and did not
specifically recall having the conversation with Ducote which ismemorialized by the notes. However,
Adley acknowledged that he had written the notes on September 23, 1993, the date that appears on
the exhibit, and that he had spoken to Ducote by telephone that day. Adley also “assume[d that] it
was from Mr. Ducote’ that he received the information regarding the amount Union had been paying
Enron.
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Inthis case, because Enron chdlenges the notes only as being offered to prove that the Satements
inthem weremade, and not for the truth of those Satements, Enron has not established thet the Satements
inthe noteswere hearsay or that thetrid court erred in admitting the notes over Enron’ shearsay objection.
Accordingly, Enron’s second cross point is overruled.

Legal Sufficiency of the Evidence
Breach of Contract

Enron’ sthird cross point arguesthat thereis no evidence to support thejury’ sfinding in Question
1 that LGM falled to comply with the Unio/LGM contract, either on the theory that LGM vidlated an
implied duty by responding to the city’ sinvitation to bid or thet LGM breached aconfidentidity provison
of the contract by reveding the LGM/Union Aespriceto thecaty. However, Enron’schdlenge partaning
to the confidentidity provison is premised soldy on the inadmissibility of the Adley tdephone notes
discussed above in Enron’s second cross point. Because Enron faled to demondrate the inedmissbility
of the nates, its chdlenge to the legd suUffidency of the evidence without those notes likewise falls
Therefore, Enron’ sthird cross point is overruled.

Waiver

Enron’ s fourth cross point contends thet there is no evidence to support the jury’ sfallure to find
that Union waved any falure by LGM to comply with the Union/LGM contract.

To overcome an adverse finding on an issue on which the complaining party hed the burden of
proof, the party must demondrate that the opposite finding was established as a matter of lav. See
Serner v. Marathon Oil Co., 767 SW.2d 686, 690 (Tex. 1989). In congdering such achalenge,
we (1) examine the record for evidence that supportsthe jury’ sfinding while ignoring al evidenceto the
contrary; and (2) if thereis none, examinethe entirerecord to seeif the contrary propositionisestablished
asamaiter of lav. Seeid.

Inthis case, the indruction to the jury on waiver, which nather party chalengeson apped, dates
that “walver isanintentiond rdinquishment of aknown right or intentional conduct incongstent withdaming
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theright” Enron mantansthat Union waived the confidentidity provison of the Union/LGM contract by
faxing acopy of the 1989 Union/LGM contract to the city in 19892

The 1989 Unior/LGM contract wasapredecessor contract tothe 1990 versonthat Uniondleges
LGM breached, and the 1989 contract was terminated in 1989, four years before the dleged breach of
the 1990 contract. Moreover, Enron cites no evidence that Union (or anyone dse) ever distlosed to the
city thet the pricereflected in the 1989 contract wasthe same asthat specified in the 1990 contract. Under
these drcumgtances, even if Union's disdlosure of the 1989 contract to the city in 1989 should properly
have been admitted into evidence, which we do not address, thet evidence would, a mog, have crested
a fact issue as to whether Union waived the confidentidity provison in the subssquent Union/LGM
contract, but would not have established thet fact asametter of law. Therefore, Enron’ sfourth crosspoint
isoverruled, and the judgment of thetrid court is affirmed.

/9 Richard H. Eddman
Judice

Judgment rendered and Opinion filed April 6, 2000.
Pand congds of Judices Amide, Eddmen, and Wittig (Justice Wittig concursiin the resuit only).
Do Not Publish— Tex. R App. P. 47.3(b).

23 The tria court excluded this contract as well as testimony by the city attorney that he had seen a
copy of it in the City’s files. Without separately chalenging the exclusion of this evidence, Enron
contends that this evidence established waiver as a matter of law and, with it, the lega insufficiency
of the evidence supporting the jury’s failure to find waiver.

17



