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OPINION

Rodney Hicks gopeds his conviction for sexud assault of a child. TEX. PEN. CODE ANN. 8
22.011(a)(2)(A) (Venon 1994 & Supp. 2000). The jury asessed his punishment a 25 years
imprisonment, enhanced by two prior fdony convictions. In four points of error, gopdlant contends. (1)
Rule 606(b), Texas Rules of Evidence, isuncondtitutiond; (2) Section 22.011(a)(2), Texas Pend Code,
is unconditutiond; (3) the trid court ared in informing jurors a voir dire that gopdlant hed prior
convictions and (4) his 25-year sentence is uncondiitutiond s vidlaing the Eighth Amendment to the

United States Condtitution. We affirm.



Appdlant wastried June 16, 1998, for the sexud assaullt of T. L., afemae child under the age of
seventeenyears. T. L. tedified she had a sexud rdaionship with gopdlant when she was fourteen years
of age Sheinitidly lied aout her age, but later told gppdlant the truth. Appd lant continued to have sex
with T. L. after he learned she waas only fourteen.  Soon after she commenced sexud rdations with
aopdlant, T. L. became pregnant. DNA andydsindicated therewas a99.86%o probebility thet gopelant
isthefather of T. L.’schild. Appdlant did not put on any evidenceto refute T. L.’ stesimony.

Inhisfirg point of error, gopdlant contends the amended verson of rule 606(b), Texas Rules of
Evidence, which became efective March 1, 1998, should be dedlared uncongtitutiondl because: (1) it
conflictswith his Sixth Amendment right to effective assstance of counsd; (2) it conflictswith hisrightsto
due process and due course of law; and (3) it conflictswith the subgtantive rightsfor amation for new trid
under rule 21, Texas Rules of Appdlate procedure.

Appdlant filedamoation for new trid dleging jury misconduct asgrounds. Heatached the affidavit
of Juror AndlaColeman insupport of hismation. In her affidavit, Ms Coleman sated shewastold by the
foreman and other jurors that if they did not reach a verdict on punishment, the Judge would make the
decison and gppdlant would get more time. She dso said she would not have agreed to gppdlant's
punishment if shehad known that amigtria would result, and that the Judgewould not be assessing aharder
punishment. She sated the jury voted “guilty” because they did not want the Judge to give him alonger
sentence. Shed o said she had reasonable doubt asit rdlated to the age of thevictim, andwha T. L. told
appdlant. She stated the jurors discussed the fact thet gppellant did not tedtify, and one of thejurors said
they should not consder that. She conduded by saying she voted guilty, but till hed reasonable doukbt.

Rule 606(b) provides

Uponaninguiry into thevdidity of averdict or indictment, ajuror may not tedify asto any
meatter or Satement occurring during thejury’ sddiberations, or to theeffect of anythingon
any juror'smind or emations or menta processes, as influencing any juror’s assent to or
dissent from the verdict or indictment. Nor may ajuror’s or any satement by a juror
concerning any meatter about which the juror would be preduded from tedtifying be
admitted in evidencefor any of these purposes. However, ajuror may testify: (1) whether



any outsde influence was improperly brought to bear upon any juror; or (2) to rebut a
dam that the juror was not qudified to serve.

TeX. R EvID. 606(b) (effective March 1, 1998).

Because gppdlant’ strid commenced June 16, 1998, the 1998 amendment to rule 606(b) applies
to his caa Appdlant firg contends rule 606(b) is unconditutiond because it denies him effective
assganceof counsd. Appdlant arguesthat histria counsd could not render effective assstance because
he could not use evidence of jury misconduct, even if he found it. Appdlant next contends rule 606(b)
violaes his conditutiond rights to due process and due course of law under the date and federd
condtitutions. Appellant offers no authority to support these contentions, and haswaived error. TEX. R.
APP. P. 38.1(h); Hughes v. State, 962 SW.2d 689, 692 (Tex.App.-Houston[1st Dist.] 1998, pet.
ref’d). We overule gopdlant's sub-points of error, under point one, contending rule 606(b) is
uncondiitutiond by denying him effective asssance of counsd, and by denying him due process and due
courseaf law. Inany case, rule 606(b) has been found to be condtitutiona under both the date and federd
condiitutions guarantesing a far and impartid jury. See Hines v. State, 3 SW.3d 618, 622-623
(Tex. App—Texarkana 1999, pet. ref’ d); Sander sv. State, 1 SW.3d 885, 888 (Tex. App—-Austin 1999,
no pet.h.).

In histhird sub-point of error, under point one, gppdlant contends rule 606(b) conflicts with rule
21.3, Texas Rules of Appdlae Procedure. Appelant contends that prior to the new rule, Buentello v.
State, 826 SW.2d 610 (Tex.Crim.App.1992) dlowed proof by ajuror’ s afidavit of anything that was
“rdevant to thevdidity of theverdict.” By changing theruleto diminate anything “rdevart .. .to...the
vadict,” the rule has deprived gppdlant of asubgtantive right under rule 21.3, Texas Rules of Appdlae
Procedure, which dlows proof of jury misdirection and jury misconduct as groundsfor anew trid. See
TeEX. R APP. P. 21.3(f) & (Q).

The 1998 varson of Rule 606(b) apparently wipes out Buentello, and dl of its progeny.
Sanders, 1 SW.3d a 887. Henceforth, the same rule that has gpplied to offering the testimony or
dfidavits of jurors in Texas dvil cases will goply to aimind ceses 1d. See CATHLEEN C.
HERASIMCHUK, TEXAS RULES OF EVIDENCE HANDBOOK, Rule 606(b), at 558-59 (3d ed.1998).
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Appdlant argues that we should not gpply rule 606(b) as written because to do so would cause
the rule to conflict with gppdlaerule 21.3. Appdlant’s argument overdates the dleged conflict between
gopdlaerule21.3 and evidencerule606(b). Sanders, 1 SW.3d a 887. Rule 606(b) does not purport
to redefine juror misconduct, nor doesit dter the grounds for obtaining anew trid in aimind cases. 1d.
By generdly prohibiting jurorsfrom testifying as to metters and Satements occurring during ddliberations,
rule 606(b) unquestionably makes proving jury misconduct in crimind trids more difficult thenit was under
prior rules. 1d. But the rule does nat predude proof of jury misconduct by other means, such asthrough
the testimony of anonjuror with persond knowledgeof themisconduct. SeeMayov. State, 708 SW.2d
854, 856 (Tex.Crim.App.1986) (witness permitted to tetify regarding telephone conversation with juror);
Sanders, 1 SW.3d a 887. Rue606(b) “atempt[9 to Srike an gppropriate bdance between.. . . the
desreto rectify verdicts tainted by irregularitiesin the ddiberative process. . . [and] the desireto protect
jurorsand promatethefindity of judgments” 1d. (ating 1 STEVEN GOODE, OLIN GUY WELLBORN |11,
& M. MICHAEL SHARLOT, TEXAS PRACTICE: GUIDE TO THE TEXAS RULES OF EVIDENCE: CIVIL
AND CRIMINAL 8 606.2, & 535 (2d ed.1993 & Supp. 2000)). The limitation on juror testimony in
pogt-trid proceedings is intended to encourage open discusson among jurors during ddliberations, to
promote the findlity of judgments, and to protect jurors from harassment by unhappy litigents seeking
groundsforanewtrid. Seeid.; and see Tanner v. United States, 483 U.S. 107, 120-21, 107 S.Ct.
2739, 97 L.Ed.2d 90 (1987) (post-verdict scrutiny of juror conduct disrupts findity of process and
undermines full and frank discusson in jury room); Soliz v. Saenz, 779 SW.2d 929, 934
(Tex. App.--Corpus Chrigti 1989, writ denied) ( rule 606(b) promotes full discusson during ddiberations
and reducesjuror harassment). Thedidrict court correctly held that Coleman’ s affidavit wasinadmissble
under rule 606(b). Appdlant’s point of error oneisoverruled.

Inpaint two, gopdlant contendsthetrid court erred in overruling hismation to quash theindictment
because section 22.011(8)(2), Texas Pend Code, is uncondtitutiond in thet the State was not required to
prove that he knew that the complainant was under seventeen yearsof age. Appd|ant arguesthat section
22.011(8)(2) vidaes the Ffth Amendment and the Fourteenth Amendments to the United States
Condtitution, “as depriving him of due process and equd protection.” Appelant further assarts thet the
datute violated his rights as protected by Artide |, Sec. 19, of the Texas Conditution.



Appdlant doesnat furnish any argument asto how and why the Satute depriveshim of due process
and equd protection, nor does he furnish argument asto how hisrightsarefurther violated under the Texas
Conditution. Appdlant dites no authority to support his assartions that the Satute has somehow violated
hisgateand federd conditutiond rights. Appelant arguesthat Judge Baird' sdissantinJohnsonv. State,
967 SW.2d 848, 854-859 (Tex.Crim.App.1998) esablisheshisconditutiona arguments. Inhisdissart,
Judge Baird arguesthat crimind respongibility cannot be imposed where the defendant’ smens rea asto
the age of the participant was not a gatutory dement of the charged arime. 1d. & 856. Wefind nothing
inJudge Baird' sdissent that even mentionsdue process, equd protection of thelaws, or Artidel, Sec. 19,
of the Texas Conditution.

“[1]t isincumbent upon the defendant to show that in itsoperation the Satuteisuncongtitutiond as
to himin hisstuation; thet it may be unconditutiond asto othersisnot suffident.” McFarland v. Sate,
928 SW.2d 482, 521-522 (Tex.Crim.App. 1996),cert.denied, 112 S.Ct. 2937(1993). Toadequately
brief a conditutiond issue gopdlant mus proffer specific arguments and authorities supporting his
contentions under the condtitution. Otherwise his contentions are inadequately briefed. TEX. R. APP. P.
38.1(h); Lawton v. State, 913 SW.2d 542, 558 (Tex.Crim.App. 1995), cert. denied,, 117 S.Ct.88
(1996). Johnson dealy reestablishes the long-ganding rule in Texas that the State is not requiired to
show that the defendant knew the victim to be under the age of seventeen in sexud assault cases
Johnson, 967 SW.2d a 850. We hold gppdlant has walved his condtitutiond contentions, and we

overrule his point of error two.

Inpoint three, gppdlant contendsthetrid court erred by informing thejury pand thet gppdlant hed
prior convictions Thetrid court explained the range of punishment for the offenseto the jury pand prior
tovair dire Thetrid court Sated, in pertinent part: “Now, we Sarted out with second degree, withone
prior. It goesupto5to 99 or life. And someone convicted of any fdony with two prior convictions it
goesfrom 25 yearsto life” The trid court never mentioned gppdlant’s prior convictions. Appdlant did
not object to thetrid court’sindructions. For anissueto be preserved on goped, there must be atimey
objectionwhich spedificadly datesthelegd bassfor that objection. Rhoadesv. State, 934 SW.2d 113,
119-120 (Tex.Crim.App. 1996);Rezacv. State, 782 SW.2d 869, 870 (Tex.Crim.App.1990). Because



gopdlant israsng this argument for the firg time on goped, any error iswaived. Weoverulegppdlant's
point of error three.

In point four, gppdlant contends his 25-year sentence is uncondtitutiond under the Eighth
Amendmat to the United States Condtitution.  Appdlant argues that his punishment was 0
disproportionate to hiscrimethet it congtituted crud and unusud punishment under the Eighth Amendmentt.
Appdlant’s sentence was enhanced by his two prior felony convictions under section 12.42(d), Texas
Pend Code. The range of punishment for conviction as a hebitud fdony offender with two prior
convictionsis 25to P years, or life. Thejury assessed the minimum punishment in this case

“Although a santence may bewithin the range permitted by Satute, it may nonethdessrun afoul of
the Eighth Amendment prohibition againg crud and unusud punishmeant.” Solemv. Helm, 463 U.S. 277,
290, 103 S.Ct. 3001, 3009, 77 L.Ed.2d 637 (1983); Diaz-Galvan v. State, 942 SW.2d 185, 186
(Tex.App.-Houston[ 1< Digt.] 1997, pet. ref'd). Inreexamining its Solem andyds, the Court held thet
punishment will be grosdy disoroportionate to a crime only when an objective comparison of the gravity
of the offense againg the severity of the sentence reved's the sentence to be extreme. Harmelin v.
Michigan, 501 U.S. 957, 111 S.Ct. 2680, 115 L.Ed.2d 836 (1991). The Court emphasized:

Only if we infer that the sentence is grosdy digoroportionete to the offense will we then

congder the remaining factors of the Solem test and compare the sentence received to

(1) sntencesfor amilar aimesin thejurisdiction and (2) sentences for the sameaiimein
other jurisdictions.

Id., 111 S.Ct. at 2707.

A threshold proportiondity andyss requires a comparison of the gravity of the crime with the
severity of the sentence. McGruder v. Puckett, 954 F.2d 313, 316 (5th Cir.), cert. denied, 506 U.S.
849, 113 S.Ct. 146, 121 L .Ed.2d 98 (1992); Harmelin, 111 S.Ct. & 2707 (gross disproportiondity).
This Court will review a sentence to determine whether it is grosdy disproportionete to the crime.
Harmelin, 111 SCt. a 2707. Aswill be discussed below, we hold that gppdlant's sentence is not
grody disproportionateto hiscrime; accordingly, wedo not decidewheat rale, if any, theremaining factors
play on his disproportiondity point of error.



Appdlant’s conduct in committing sexud assault on a child under 17 is a second degree fony
punishable by 2 to 20 yearsimprisonment. TEX. PEN. CODE ANN. § 12.33 & 22.011(f) (Vernon 1994
& Supp. 2000). However, gopdlant’s offense was not based upon this conduct done. Appdlant’'s
Sentence--in addition to being based upon hishaving committed asecond degree fel ony--was based upon
the habitud crimind provisons of section 12.42(d) of the Texas Pend Code. Under arecidivig Satute,
asentence is “basad not merdly on that person’s most recent offense but dso on the propensties he has
demondrated over aperiod of timeduring which hehasbeen convicted of and sentenced for other crimes”
Rummel v. Estelle, 445 U.S. 263, 284, 100 S.Ct. 1133, 1144, 63 L.Ed.2d 382 (1980); McGruder,
9 F.2d a 316. A datewith arecidivig Satuteisnot required to treet a defendant asif an offensewas
his firg but is entitled to place upon the defendant “the onus of one who is smply unable to bring his
conduct within the sodd norms prescribed by thecrimind law of theSate” Rummel, 445 U.S. at 284,
100 S.Ct. a 1144. “[The] primary gods[of arecidivis Satute] areto deter repeet offendersand, & some
paint inthelife of onewho repeatedly commitsarimind offenses serious enough to be punished asfdonies,
to segregate that person from the rest of society for an extended period of time” Rummel, 445 U.S. a
284,100 SCt. a 1144-45. “[T]he point & which arecidivist will be deemed to have demondrated the
necessary propendtiesand theamount of timethet recidivig will beisolated from sodety aremetterslargdy
within the discretion of the punishing juridiction.” Rummel, 445 U.S. at 285, 100 S.Ct. at 1145.

Appdlant rdiesupon Sol emand itsprogeny for the propogtion that histwenty-five-year sentence
vidaesthe Eighth Amendment’ s prohibition againgt crud and unusud punishmernt. In Solem, the United
Sates Supreme Court held that ajudgment, enhanced by aredidivig Satute, sentencing adefendant tolife
imprisonment without parole for the crime of uttering a no-account check for $100 violated the Eighth
Amendment. Solem, 463 U.S. a 281-84, 103 S.Ct. at 3005. Inthiscase, appellant was not sentenced
to lifeimprisonment, and there isthe possibility of pardle TEX. Gov’' T CODE ANN. §508.145 (Vernon
1998 & Supp. 2000); See Smallwood v. State, 827 SW.2d 34, 37-38 (Tex.App.--Houston [ 1 Digt.]
1992, pet. ref'd).

The Supreme Court consders the availahility of parole a factor that supports the vdidity of a
sentence. Solem, 103 SCta 3013. For indance, the Supreme Court upheld a sentence of life
imprisonment with the possihility of parolefor aconviction of athird nonvidlent felony pursuant toan earlier
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verson of the Texasreddivig gatute. Rummel, 100 S.Ct. a1145. The Firg Court of Appeds, when
faced with Smilar facts and the same argument that are before us, uphed aconviction of fifty yearsfor the
shoplifting of meat worth less than thirty dollars for a defendant with nine prior fdony convictions.
Smallwood, 827 SW.2d a 35. See also Lackey v. State, 881 SW.2d 418, 421-422
(TexApp-Ddlas 1994, pet. ref'd); Cantu v. State, 866 SW.2d 647, 648-649,
(Tex.App.-Houston[14th Digt] 1993, no pet.). Appdlant has three fdony convictions and has been
sentenced to twenty-five years with the posshility of parde  We do nat find his punishment
disoroportionate to the offense he committed. Appelant’ s fourth point of error is overruled.

We &firm the judgment of thetrid court.

1Y Joe L. Draughn
Judice
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