Affirmed and Opinion filed April 6, 2000.

Fourteenth Court of Appeals

NO. 14-98-01276-CV

SENIOR COMMODITY CO., SAM., Appdlant
V.

ECONO-RAIL CORP. and BEAUMONT BULK TERMINAL, INC., Appellees

On Appeal from the 234" Digtrict Court
Harris County, Texas
Trial Court Cause No. 97-44760

OPINION

Senior Commodity Co., SA.M., gopdlant, goped sfrom atake-nothing judgment granted
to Econo-Rail Corp. and Beaumont Bulk Termind, Inc., appellees, in Senior Commodity’ sfraud-basd
lawauit. Because Senior Commodity has presented no evidence of its daims, we affirm the judgment.

|. Background

Senior Commodity isaMonaco-bassd company in the business of trading petroleum coke, Ao
known as petooke, a petroleumtrefining byproduct sold asindudrid fud. On bendf of hiscompany, Riny
Doyle, presdent of Senior Commodity, in 1989, begen purched ng petcokefrom Condruction Aggregates,



Inc., dso known as Con-Agg, eventudly engaging in dozens of petcoke purchases during the rdationship.
InJanuary 1993, Senior Commodity contracted with Con-Agg to purchase goproximatdy 50,000 metric
tons of petcoke. After severd ddays and ultimately no ddivery, in September 1993, Senior Commodity
filed a complaint for breach of contract with the Internationdl Court of Arbitration of the Internationd
Chamber of Commerce. After thearbitration court ruled in favor of Senior Commodity, the United States
Didrict Court for the Southern Didtrict of Texasin May of 1996 entered afind judgment againg Con-Agg
infavor of Senior Commodity based on the arbitration avard. When Senior Commodity atempted to
collect thejudgment, it discovered that Con-Agg washno longer an operating entity and thet it had no assets

Senior Commodity filed suit againg Econo-Rall and Beaumont Bulk Termindl, dleging: (1) Conr
Agg manager Bill Soott wasthe actud or gpparent agent of Econo-Rail and Beaumont Bulk Termind; (2)
Con-Agg was the dter ego of Econo-Rail and Beaumont Bulk Termind; and (3) after ContAgg recaived
notice Senior Commodity’s arbitration daim, Con-Agg fraudulently conveyed its assets to Econo-Rall,
teking them out of Senior Commodity’s reech.  After the dose of evidence, the trid court granted the
defendants motion for adirected verdict on theissue of fraudulent trandfer. Thejury then answered three
pairsof questions, finding: (1) Bill Scatt was acting under the authority of Econo-Rail and Beaumont Bulk
Temind; (2) Bill Soott had committed actud fraud for Econo-Rall and Beaumont Bulk Termind; and (3)
Econo-Rall and Beaumont Bulk Termind were respongble for Con-Agg's debt. The trid court then
granted the defendants mation for judgment notwithstanding the verdict.

I1. Agency

Initsfirg gopdlaeissue, Senior Commodity complainsthetria court erred in granting INOV on
the issue of whether Bill Scott had actud or gpparent authority to act for Econo-Rail and Beaumont Bulk
Temind. Spedificdly, Senior Commodity complainsthereislegdly sufficient evidence to show Bill Scott
hed actud implied authority to act for gppeless.

A. Sandard of review for INOV

A trid court may disregard a jury’ s findings and grant a judgment n.ov. only where there isno
evidence upon which the jury could have medeitsfindings. See Mancorp, Inc. v. Cullpepper, 802
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S\W.2d 226, 227 (Tex. 1990). A trid court may render INOV only when adirected verdict would have
beenproper. See TEX.R. Civ. P. 301; Fort Bend County Drainage Dist. v. Sorusch, 818 SW.2d
392, 334 (Tex. 1991). Inreviewing the INOV, the reviewing court must determine whether thereisany
evidence upon which the jury could have made the finding. See Navarette v. Temple Indep. Sch.
Dist., 706 SW.2d 308, 309 (Tex. 1986). Thecourt reviewstherecord inthelight mogt favorableto the
finding, congdering only the evidence and inferencesthat support thefinding and rgecting theevidenceand
inferencescontrary tothefinding. Seeid. If thereismorethan asantillaof competent evidenceto support
the jury’ sfinding, then the INOV will bereversed. See Southern States Transp., Inc. v. State, 774
S\W.2d 639, 640 (Tex. 1986). See generally W. Wenddl Hdl, Standar ds of Review in Texas,
29 ST. MARY’S L.J. 351, 456-57 (1998).

B. Actual implied authority

The question of agency isgenerdly one of fact.  See Ross v. Texas One Partner ship, 796
SW.2d 206, 209-10 (Tex. App.—Ddlas 1990), writ denied, 806 SW.2d 222 (Tex. 1991). The
question can become one of law, however, wherethefactsare established or undisputed. See Ross, 796
SWw.2d a 209-10. An agency isthe consensud relationship between two parties where one, the agent,
acts on bendf of the other, the principd, and is subject to the principd’s contral. See Schultz v.
Rural/Metro Corp. of New Mexico-Texas, 956 SW.2d 757, 760 (Tex. App—Houston [14™ Dist.]
1997, no writ). Asin the case of contracts generdly, the consent of both the principd and the agent is
necessary. See Karl Rove & Co. v. Thornburgh, 39 F.3d 1273, 1296 (5" Cir. 1994); Southern
Methodist Univ. v. Evans, 131 Tex. 333, 336, 115 SW.2d 622, 624 (1938) (no contract without
evidence of offer and acoeptance); First Nat’'| Bank v. Farmers & Merchants State Bank, 417
SW.2d 317, 330 (Tex. Civ. App—Tyler 1967, writ ref’d n.r.e)) (consent of both principd and agent
necessary to creete agency); 3 TEX. JUR. 3D Agency 88 15, 16 (1996). Although consent may be
implied rather than express, the principa must intend thet the agent act for him, and the agent mugt intend
to acoept the authority and act on it, and such intention mugt find expresson @ther in words or conduct
between them. See Farmers & Merchants State Bank, 417 SW.2d at 330.



Actud authority usudly denotestheauthority thet aprincipal (1) intentiondlly confersupon anager,
(2) intentiondlly dlowsthe agent to believe that he or she possesses, or (3) dlowsthe agent to bdieve that
he or she possesses by want of care. See Sociedad De Solaridad Social El Estillero v. J.S.
McManus Produce Co., 964 SW.2d 332, 334 (Tex. App—Corpus Chrigti 1998, no pet.). Actud
authority indudes both express and implied authority. See Streetman v. Benchmark Bank, 890
SW.2d 212, 215-16 (Tex. App—Eastiand 1995, writ denied). Express authority exists where the
princpa has made it dear to the agent that he wants the act under scrutiny to be done. See Mexico's
Indus., Inc. v. Banco Mex. Somex, SN.C., 858 SW.2d 577, 583 (Tex. App—El Paso 1993, writ
denied). Implied authority exigsswherethereisno direct proof of expressauthority but gopearancesjudtify
finding that in Some manner the agent was authorized to dowhat hedid. See Insurance Co. of N. Am.
V. Morris, 928 SW.2d 133, 144 (Tex. App—Houston [14th Digt.] 1996), rev’ d on other grounds,
981 SW.2d 667 (Tex. 1998).

Implied authority may rise (1) from someindication from the principd that the agent possesses
the authority; (2) from being the necessary implication of an expresdy authorized act; and (3) from a
previous course of deding. See Pasant v. Jackson Nat'| Life Ins. Co., 52 F.3d 94, 97 (5" Cir.
1995); Texas Conservative Oil Co. v. Jolly, 149 SW.2d 265, 267 (Tex. Civ. App—El Pas0 1941,
no writ). Agency can be implied from the conduct of the parties under the drcumdances  See
Thornburgh, 39 F.3d at 1296-97; Grace Community Church v. Gonzales, 853 SW.2d 678, 680
(Tex. App—Houston [ 14" Dist.] 1993, nowrit). Onthe question of implied agency, it isthe manifestation
of the purported principa-agent rdaionship as between themsdves that is decisve and not the
gppearancesto athird party or what that third party should have known. See Esso Int’l, Inc. v. SS
Captain John, 443 F.2d 1144, 1148 (5" Cir. 1971) (citing RESTATEMENT (SECOND) OF AGENCY
§7 (1958)).

For an agency to be implied from the acts and conduct of the parties, there must be some act
amounting to an appointment as agent. See Newell v. Lafarelle, 225 SW. 853, 855 (Tex. Civ.
App—El Paso 1920, writ digm’ d) (one hasno authority to act asagent of ancther except by virtue of some
act of the aother amounting to gopointment as agent); 3 TEX. JUR. 3D Agency § 19 (1996). Actud
authority rdiesfor itscregtion on somemanifestations, written or spokenwordsor conduct of theprincipd,
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communicated totheagent. See Spring Garden 79U, Inc. v. Sewart Title Co., 874 SW.2d 945,
948 (Tex. App—Hougton 1% Digt.] 1994, no writ). The mere declarations of a purported agent, Sanding
aone, are not competent to etablish aither the exisience of the purported agency or the scope or extent
of the purported agent’ sauthority. See Ferguson v. Red ArrowFreight Lines, 580 S\W.2d 84, 88
(Tex. Civ. App—Corpus Chrigti 1979, no writ); 3 TEX. JUR. 3D Agency 8289 (1996).

C. Discusson

Senior Commodity contendsthat Econo-Rail and Beaumont Bulk Termind used Bill Scott asther
undisdlosed agent to perpetrate afraud upon Senior Commodity. Senior Commodity acknowledges thet
Bill Soott never hdd himsdf out as the agent of Econo-Rail or Beaumont Bulk Termind and thet neither
Eocono-Rall nor Beaumont Bulk Termind held Bill Soott out to Senior Commodiity asther agent. Senior
Commodity argues, neverthdess, that Econo-Rail and Beaumont Bulk Termind,, acting through Bill Scatt,
fraudulently induced Senior Commodity into contracting with ContAgg, acompany with few assts rather
thaneither Econo-Rail or Beaumont Bulk Termindl, corporationswith subgtantial assets BecauseBill Scott
was the agent of Econo-Rall and Beaumont Bulk Termind, Senior Commodity argues, the companiesare
bound by hisactions. Senior Commodity concedes thereis no direct evidence of an agency relaionship;
we mud, therefore, examinethe record to determineif such ardationship can be proven drcumdantialy.
There mugt be evidence that both Bill Scott and Appelless agread to the agency rdationship. Bill Scott at
trid denied being the agent for ether Econo-Rail or Beaumont Bulk Termind.  Therefore, if we find no
evidence that Appdlees acted to gppoint or to acknowledge Bill Scott astheir agent, as ametter of law,
no relationship can be proven. Senior Commodity acknowledgesthat naither Bill Scott nor Appdlesshed
themsdves out to Doyle, Senior Commodity’s president, as agent or principds. Therefore, Senior
Commodity does not rely on gpparent authority, which would require reliance on the part of Senior
Commodity. Senior Commodity, thus rdies soldy on implied actud authority.

Senior Commodity alegesthat Bill Scott, acting under the undisd osed autharity of Econo-Rall and
Beaumont Bulk Termind, madetwo materid misrepresantationsto Doyle. Frd, Senior Commodity aleges
that Bill Scott represented to Doyle that Con-Agg held a petcoke supply contract with Lyonddl, whenin
redlity the Lyonddl contract was held by Econo-Rail. Second, Senior Commodity dleges thet Bill Scott



represented to Doyle that Con-Agg was part owner with Mitsubishi of awood chip handling termind in
Beaumont, wheninredity, Beeaumont Bulk Termind wasthejoint verturer with Mitsubishi in the Besaumont
teemind. Therewasevidence, however, that ConAgg handled the petcoke a the Houston termina under
subcontract to Econo-Rall and that ConAgg had a crushedH imestone operation in Beaumont acrossthe
road from the wood chip termind. Senior Commodity arguesthat it relied on Bill Scott’ s representations
about the Lyondd | and Mitsubishi contractsin meking its decigon to use Con-Agg as apetcoke supplier.
Senior Commodity argues thet if it had known thaet ContAgg did not have contracts with Lyonddl or
Mitsubishi and hed known that those contracts were hed by Econo-Rail and Beaumont Bulk Termindl, it
would have sought guarantees from Econo-Rail or Beaumont Bulk Termind or would have sought to
purchese its petcoke from Econo-Rail or Beaumont Bulk Termind, rather than from Con-Agg.

Asdrecumdantial evidence tending to show the agency rdaionship between Appdless and Bill
Scait, Senior Commodity dtes Sx segments of tesimony from the trid.

Hrg, Steve Traicoff, aLyondd | representative, tedtified thet he percaived Bill Scott as acting for
Econo-Rail during the negatiation and the performance of the petcoke contract between Econo-Rail and
Lyonddl. Traicoff testified asfollows

Q. [By plantiff’s attorney:] After Econo-Rall darted handling the
Petcoke, who was your primary contact & Econo-Rail?

A. [Tracoff:] My primary contact Snce Econo-Rall took over those
duties would have been Bill Scott.

Q. During those meetings [with Econo-Rall], did you ever have an
impresson as to who the ultimate authority was among those
people?

A. | would look to Bill and ance Bill wasthe driver intheded, he's
theindividud thet I’ ve redlly —we ve been negatiating with.
Second, Traicoff tedtified thet he had alunch meting with Bill Scott and Bill Scott’s mather, Nita
Scatt, presdent of Con-Agg, Econo-Rail, and Beaumont Bulk Termind.  Traicoff tetified thet Lyonddl
was seeking acompany to purchase its petcoke after the previous purchasar had gone bankrupt. During
the mesting, the parties discussed the purchase of Lyonddl’ s petcoke, dthough the testimony does not



spedify which company, Con-Agg or Econo-Rall, was to purchase the petcoke. Tracoff tedtified as
follows

Q. [By defendant’s counsd:] Now, you did know that Mr. [Bill]
Scott was not the owner of Econo-Rall, didn't you, thet it was, in
fact, Nita Scott?

A, [Trdooff] Yesh,

Q. And that wasn't conceded from you by Mr. Scott. Infact, hetold
you thet on a least one occasion, correct?

A. He meade a point to introduce his mother to me shortly after the
Tetrax bankruptcy, introduced hismother to meand we sa down
a lunch and they made a proposa to handle our Petcoke in the
interim.
Third, DanOrdni, management consultant workingwith Con-Agg, Econo-Rail, and Beaumont Bulk
Teamind, tedified that he percaived Bill Scott as performing tasks for both Con-Agg and Beaumont Bulk

Temird.

Fourth, Senior Commodity presdent Doyletestified that he percaived Bill Scott asbeingin charge
of the Houston petcoke operation.  Doyle tedtified, “[Bill Scott] was obvioudy running the handling
operdionsin Hougton.”

Hfth, Doyle tetified that he perceived Bill Scott to be in charge of the Mitsubishi wood chip
operation in Beaumont. After obsarving Bill Scott’s actionsin Beaumont, Doyle tetified as follows

He wasobvioudy conducting busnessthere. | mean, | waan't heredl the
time but when | would cal to gpeek to him about something, I'd find him
dther in the Hougton office or in the Beaumont office, particulaly in the
thick of deveoping thisnew termind. And you know, if | went to ssehim
therein Beaumont, | mean, he'd be barking at dl of thetruck driversand
bulldozers and somebody would run out and say, whet do you want to do
withthis or thet, and he'd be on the phone, the mobile phone, dll thetime
in the car giving indructions to people, people cdling him for indructions
He was obvioudy degply —avery busy men.

Sixth, therewastesimony that Con-Agg, Econo-Rall, and Beaumont Bulk Termind shared cartain
fadlities equipment, and personnd. Renee Edwards, adminidrativeass gant for Econo-Rall, testified from
adepogtion reed into the record asfollows



Q. [By plaintiff’s counsd:] Wasthere aparticular physcd location
within the Econo-Rall office where you worked when you were
doing-performing sarvices for Congruction Aggregates?

[Edwards] At my dek.

And is that the same desk that you worked & when you were
performing services for Econo-Rail?

Yes gr.

Do you know if the two companies used the same fax line?

o >

Yes

Whenyou rece ved faxesfor Condruction Aggregetes, would thet
come to the same fax machine that faxes for Econo-Ral would
arivea?

o >0 >

>

Yes gr.

When you were performing tasks for Condruction Aggregates,
dd you use different supplies then the supplies you would use
when you were performing tasks for Econo-Rail?

Q

No, gr.

Okay, you used the same paper supplies, the same paper dips,
thet type of thing?

Yes, gr, that is correct.

When you meade long digance phone cdls on behdf of

Condruction Aggregetes, did you ever differentiate those cdls
between acdl that you would make on behdf of Econo-Rall?

A. No.

o >

o >

Diane Hendee, who worked asapayroll derk and later as Nita Scott’ sassdart, tedtified thet she
mede no effort to differentiate between the time she spent performing tasks for Con-Agg, Econo-Rall, or
Beaumont Bulk Termind. She tedlified asfallows from adepostion reed into the record:

Q. [By plantiff’'s counsd:] During the period of time thet you have
worked as an adminidrative assgtant for Ms. Scott, have you
performed tasks for more than one company?

A. [Hendeg] Yes
Have you performed services for more than one company?
A. What do you mean by sarvices?

QO



Things such astyping letters sgning checks

Yes That type of thing, yes.

Q. Okay, what companies have you performed services or tasksfor
duing the time that you were warking as an adminidrdive
assdant to Nita Scott?

A. Scott Employment, Econo-Rail, Beaumont Bulk and Condruction
Aggregates

Q. Duing the time that you were working for Nita Scott as her

adminidraive assdant, did you ever make any effort to

differentiate how much time was soent performing the tasks or
sarvices for one company rather than another one?

A. No.

> O

We do nat find the dited testimony manifests an intent communicated by ether Econo-Rall or
Beaumont Bulk Termind to Bill Scott thet he act astheir agert.

Although Traicoff tedtified thet he perceived Bill Scott as having autharity to act for Econo-Rail,
he did not Sate the badis of his perceptions. He did not specify what actions by Econo-Rall, if any,
condtituted drcumgtantia evidencethat the company bestowed authority on Bill Scott. Therewasevidence
thet Bill Soott was maneger of Con-Agg and that Con-Agg was handling the Lyondd| petcoke contract
under subcontract to Econo-Rail. Any actions Bill Scott undertook with respect to the petcoke contract
may have been undertaken as manager for Con-Agg. Asfor themeeting involving Traicoff, Bill Scott and
Nita Scott, Traicoff did not tegtify about whet actions Nita Scott took or satements she made @ the
mesting that could condtitute a conferrd of authority on Bill Soatt to act on behdf of Econo-Rall. Without
tesimony about actionsthat Econo-Rail, or Nita Scott, took to grant Bill Scott authority, the cited evidence
does nat show Econo-Rall granted Bill Scott authority. Bill Scott’ smere presence a the mesting with Nita
Scott, without more, isno evidence, @ther direct or drcumdtantia, thet Econo-Rall granted authority to Bill
Scott.

Asfor Ordni’ stetimony that he perceived Bill Scott as performing tasksfor both Besumont Bulk
Temind and Con-Agg, we likewise find the tesimony fails to show Beaumont Bulk Termind’ sintent to
grant authority to Bill Scott. Although the consultant testified asto his percgptions, he did not tegtify asto



the basisof hisperceptions. Hedid not tedtify about what Beaumont Bulk Termind did to dathe Bill Scott
inimplied actud authority.

Doylé€ stesimony isconcerned only with Bill Scott' sections. Evenif weweretotakehistestimony
asdrcumdantid evidence thet Bill Scott bdieved himsdif to bethe agent of Econo-Rail or Beaumont Bulk
Tearmind, Doyle does not tedtify about what actions were teken ether by Econo-Ral or Beaumont Bulk
Termind to grant Bill Scott authority or to induce Bill Scaott to think he had authority. Asthe trid court
dated inits order granting Appdlees mation for INOV, “[T]he acts of the agent are no evidence asto
authority fromtheprindpd. A person who walks on aplant ste and begins ordering truck driversaround
bears no indida or authority from the actud owners even if some of the drivers obey.” As mentioned
previoudy, a ether the Houston fadility or the Beaumont fadility, Bill Scott may have been acting for Con
Agg, which wasinvolved with the Houston petcoke operation and which had aplant acrossthe street from
the Beaumont Bulk Terminal wood chip termindl.

The depositiontestimony of Edwardsand Hendeethat Con-Agg, Econo-Rall, and Beaumont Bulk
Tearmind shared certain employees, eguipment, and office supplies, isarguably rdevant to the quedtion of
dter ego, but doesnat condtitute drcumdantia evidence showing thet either Econo-Rail or Beaumont Bulk
Termind granted authority to Bill Scott.

Senior Commodity, atingThor nbur gh, arguesthat wemay look totheactsof theagent indeding
with third parties to determine whether the purported principa granted authority to the purported agent.
Senior Commodity argues that we may ook to the acts of Bill Scott toward Lyondd|’ s Traicoff, athird
party, to determine whether a principa-agent relationship existed between gppdlees and Bill Scott.

Senior Commodity’ s rdiance on Thor nburgh ismisplaced. Itis not disputed that Bill Scott's
actions and gatements mede in the presence of athird party may be rdevant on the issue of the existence
of implied actud authority. Bill Scott’s actions or Satements in the presence of a third party are not
auffident inthemsdves, however, to establish proof of therdationship. Theremug dso beevidence of the
purported principds actions or datements. In Thor nbur gh, both the purported agent, Dickmen, and
the purported principa, Thornburgh, denied there was an agency rdationship. After the trid court
determined thet an agency rdationship exiged, the Ffth Circuit found evidence sufficient to show both the
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grant and the acceptance of authority. See id. a 668-69 (evidence showed Thornburgh authorized
Dickmen to speek and act on his behdf and that Dickman conceded he was “intermediary” for
Thormburgh). Without evidence of bath, no agency rdationship could have been proven. Here, on the
other hand, thetrid court found no evidence of anagency rdaionship. Therefore, if we determine there
isafalureof evidenceregarding @ther the purported agent or purported principd, we must uphold thetrid
court’sdecison. Although Bill Scott’ sstatementsor actionsmay help provethat he bdieved himsdf to be
aopdless agant, his actions and satements sanding done do not condtitute evidence suffident to prove
thet ather Econo-Rall or Beaumont Bulk Termind granted him authority.

After examining the dted tesimony regarding the actions of Econo-Rall and Beaumont Bulk
Termind, we find thet there is no evidence, direct or drcumdantiad, that ether Econo-Rail or Besumont
Bulk Termind: (1) intentiondlly conferred authority upon Bill Scatt; (2) intentiondlly alowed Bill Scott to
bdieve thet he possessed authority; or (3) by want of care, alowed Bill Scott to beieve that he possessed
authority.

Wefind thefirg par of jury quesionsis digpostive of Senior Commodity’ sfirg gppdlate issue
Thejurors were asked three pairs of questions—thefirg pair on agency, and thesecond and third on dter
ego. Thejurorswereindructed thet if they did not find Bill Scott hed the authority to act for Econo-Rall
or Beaumont Bulk Termind, they need nat answer the second and third pair of quesions. Because we
have determined there was no evidenceto support an affirmaive jury finding on thefirg pair of quegions,
the jurors would not have reeched the second and third pair of questionshad they correctly interpreted the
evidence rlated to agency. On gpped, Senior Commodity does not complain of the jury ingructions or
of the conditioning of the questions and thus has walved any complaint about the conditioning of the
quesions. See Federal Sgnv. TexasS. Univ., 951 SW.2d 401, 407 (Tex. 1997)(where party does
not raise issue on goped, reviewing court may not reverse trid court’s judgment based on unassigned
issue). Thus without deciding that the conditioning of the questionswas correct, we need not addressthe
issue of dter ego.

Having found no evidence thet an agency relationship existed between Bill Scott and appdlees we
overrule Senior Commodity’ sfirs gopdlaeissue
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[11. Fraudulent trandfer

In its second gppdlae issue, Senior Commodity complains the trid court ered in granting a
directed verdict to gopdlesson Senior Commodity’ sfraudulent tranfer daim. It seeksto void thetrandfer
pursuant only to section 24.005(g)(1) of the Business and Commerce Code. See TEX. BUS. & CoMm.
CODE ANN. §24.005(8)(1) (Vernon Supp. 1999). Because the evidence does not show thet thetrandfer
was voidable, thetrid court did not er in dlowing the conveyance to stand.

A. Sandard of review for directed verdict

A directed verdict is proper: (1) when adefect in the opponent’ s pleadings makesthe pleadings
insuffident to support a judgment; (2) when the evidence condusively proves a fact that establishes a
party’sright to judgment as amatter of law; or (3) when the evidence offered on adamisinauffident to
raseafactissue. SeeKlinev. O’ Quinn, 874 SW.2d 776, 785 (Tex. App—Houston[14™ Dist.] 1994,
writ denied). In reviewing the grant of adirected verdict, the reviewing court will decide whether thereis
any probative evidence to raise fact issues on the materid questions presented. See Qantel Bus. Sys.,
Inc. v. Custom Controls, 761 SW.2d 302, 34 (Tex. 1988). The reviewing court mus congder dl of
the evidence in the light most favorable to the party againgt whom the verdict was directed, disregard dl
contrary evidence and inferences, and give thelosing party the benfit of dl reasonableinferences crested
by the evidence. See Szczepanik v. First S, Trust Co., 883 SW.2d 648, 649 (Tex. 1994). Any
reasonable intendment deducible from the evidence is to be indulged in the nonmovant’s favor. See
Trenholmv. Ratcliff, 646 SW.2d 927, 931 (Tex. 1983). If thereisany conflicting probative evidence
onthedam, thedirected verdict wasimproper and the case mugt bereversed and remanded for thejury’s
Oetermination of theissue. See Szczepanik, 883 SW.2d at 649.

B. Rdevant law

A trander mede or obligation incurred by a debtor is fraudulent as to a creditor, whether the
creditor' sdam arose before or within areasonabletime after the trandfer was made or the obligation was
incurred, if the debtor made the trandfer or incurred the obligation with actud intent to hinder, dday, or
defraud any creditor of the debtor. See § 24.005(8)(1). A trander or obligation is not voidable under
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section 24.005(8)(1) againg a personwho took in good faith and for areasonably equivaent vdue See
TeEX. BUS. & CoM. CODE ANN. § 24.009(a) (Vernon 1987). See also Hawes v. Central Tex.
Prod. Credit Ass' n, 503 SW.2d 234, 235-36 (Tex. 1973) (notwithstanding fraudulent transfer Satute,
conveyance of property by an insolvent debtor to unsecured creditor in payment of debt valid if vdue of
the property does not exceed amount of delot and grantee creditor receives conveyance in good faith);
Bossier Bank and Trust Co. v. Phelan, 615 SW.2d 872, 874 (Tex. Civ. App—Houston[1% Dig.]
1981, writ ref’d nr.e) (rdying on Hawes). Good fathis defined as not having a secret agresment to
bendfit the grantor in someway other than by discharge of thedelt. See Hawes, 503 SW.2d at 235-36;
Phelan, 615 SW.2d a 874. Thisexception goplies even though the grantor actudly intended to prefer
one of his creditors over other creditors and the grantee had notice of the grantor’ sintent. See Hawes,
503 SW.2d at 236; Phelan, 615 SW.2d & 874.

C. Discusson

Here, the uncontroverted evidence shows thet in exchange for certain persond property owned
by ContAgg (primearily meterid s-handling eguipment, induding amatorgrader, an excavetor, anend dump
truck, somewhed loaders, acranler tractor, and aforklift), Econo-Rail assumed ContAgg' s obligations
under apromissory note dated June 1, 1994. The amount of the principa was $539,870.86. In addition,
Econo-Rall forgave the remaining unpaid baance of a promissory note dated December 31, 1990, inthe
origind amount $663,236.48, that had been executed by Con-Agg and made payable to Econo-Rall.
Econo-Rall conaultant Dan Orsini tedtified thet the book vaue of the Con-Agg persond property was
gpproximatdy $600,000, and that Con-Agg made about $300,000 on the sdle. The evidence further
shows that the trandfer was effective October 1, 1993, and that Econo-Ralil took physicd possesson of
the assets on December 1, 1993, The uncontroverted trid evidence thus shows thet the property was
conveyed for gregter then itsbook vaue. Thereisno evidence of asecret agreement to benefit Con-Agg
gpart from the discharge of the debt. We do not interpret the two-month deay from legd trander to
physcd trander to be legdly sufficent evidence of an improper secret agreament.  Under section
24.009(a), Hawes, and Phel an, thetrid court did not e in dlowing the conveyanceto sand. Thetrid
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court did not er in granting directed verdict to gppdless on Senior Commodity’ sfraudulent trandfer dam.
We overrule Senior Commodity’ s second gppellate issue.

V. Concluson

Having overruled Senior Commodity’ s two gppdlate issues, we affirmthetrid court’ sjudgment.

1Y J Harvey Hudson
Judice

Judgment rendered and Opinion filed April 6, 2000.
Pand conggsof Chief Justice Murphy and Justices Anderson and Hudson.
Do Not Publish— TeX. R APP. P. 47.3(b).
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