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OPINION

Appdlant wascharged by indictment with the offense of possessonwith intent to ddliver morethan
four but lessthan 200 grams of cocaine. A jury convicted gopdlant of the charged offense and the trid
court assessad punishment a fifteen years and one day confinement in the Texas Department of Criming
Judtice-Indtitutiond Divison. Appdlant challenges the suffidency of the evidence to sudan the jury’s
verdict. Weafirm.

|. Standard of Review

We begin with a determination of the gppropriate Sandard of gppdlate review for resolving this
evidentiary chdlenge. Whenweare asked to determinewhether the evidenceislegdly sufficient to sustain



a conviction we employ the gandard of Jackson v. Virginia and ask “whether, ater viewing the
evidence in the light most favorable to the prosecution, any rationd trier of fact could have found the
essentid dements of the crime beyond areasonable doubt.” 443 U.S. 307, 319, 99 S.Ct. 2781, 2789,
61 L.Ed.2d 560 (1979). Thisstandardisapplicableto both direct and drcumdantial evidencecases. See
Geesa v. State, 820 SW.2d 154 (Tex. Crim. App. 1991). To establish the offense of possesson of a
controlled substance, the State must prove the accused exercised actud care, custody, control or
manegemant over the contraband, whileknowing the substance was contraband. See King v. State, 895
S\W.2d 701, 703 (Tex. Crim. App. 1995)(citing Martin v. State, 753 SW.2d 384, 387 (Tex. Crim.
App. 1988)).

[l. Factua Summary

The evidence, whenviewed inthelight mogt favorableto theverdict, esablishesthefollowing. On
September 6, 1997, Department of Public Sefety Trooper James Lucky was on petrol when hesaw acar
driven by Kevin Porter. Lucky pursued Porter because his vehide had what gppeared to be an expired
paper tag rather then alicense plate. Porter eventudly pulled his vehide over and Lucky obsarved the
three occupants “meking dl kinds of movementsingdethevehide” Spedificdly, Lucky saw Porter make
some hand movement in the direction of the sun visor. While teking Porter into custody, Lucky saw
gopdlant, who was seated in the front passenger seet, motion to the sun visor and then to the driver's
floorboard.

After additiond officers arrived, Lucky had gppdlant and the remaining occupant, De Leon, who
wes seeted in the back seat, exit the vehide  Lucky then searched the vehide and found a medicine
container with 30 rocks of crack cocainein the cushionintherear seet rest near where De Leon had been
gtting. Lucky found another medicdne container with 23 rocks of crack cocaine partidly undernegth the
driver’ sseat. The latter container waas found in the areawhere Lucky hed seen gppdlant “leen down and
reech after he was reeching for the visor.”

The container found in the driver's area was idantified as Sa€e' s exhibit 8. The contaner was
placedinan enve opeidentified as State sexhibit 7. Lucky explained that 23 rocksof crack cocainewould



be possessed by a“ sreet deder” rather than someone for persond use. Based on Lucky’ straining and
experience, possession of 23 rocks of crack cocaine would indicate an intent to sdl the contraband.

Appdlant was taken into custody and subsequently grip seerched.  Duing that seerch, abaggie
protruding from gppdlant’ srectumwas discovered. The baggiewasidentified as State sexhibit 5 and was
placed in an enveope identified as Sate s exhibit 4.

Michad Mannes, thelaboratory director of the BrazoriaCounty Crime L ab, andlyzed theevidence
recovered inthiscase. Mannes examined Sate sexhibit 5 and determined it to be cocaine waighing 0.91
grans He examined State s exhibit 8 and determined it to be cocaine weighing 5.01 grams

[11. Appélant’s Contentions

Appdlat offers three arguments in support of his dam thet the evidence is legdly insufficient to
sudan the jury’ sverdict. Frg, he argues the cocaine recovered from the srip search is not sufficient in
weight to support the verdict. We agree. That contrabband weighed less then one gram while the jury's
verdict requires a subgtance weighing more then four grams

Second, gppdlant argues the cocaine recovered from the back seet of the vehide was not
auffidently linked to gppellant to place it in gppdlant’s possesson. We agree for two reasons. Firg,
Mannes did not testify that he chemicdly tested the contents of the container found in the back set.
Therefore, there is not sufficent evidence to establish that the subgtance in that container was cocaine.
Second, the container was discovered in the back seet of the vehidewhere Del_eon was seeted & thetime
of the dop. The container wasnot linked to gopdlant in any manner ather than hispresenceinthevehide
Thisisinaufficent to establish gppdlant knowingly possessed thecontainer. See Humason v. State, 728
SW.2d 363 (Tex. Crim. App. 1987).

We now turn to the third and finadl argument. Here gppdlant argues the contents of the container
found partidly underneeth the driver’ s seet were never tested by Mannes. While the record is confusing
on this paint, our reading of the record leeds usto the conclusion thet the evidence wasin fact tested and
determined to be cocaine. We base this condusion on severd portions of the record.

Hrgt, Trooper Lucky tedtified asfollows



Q. Would theareawhere you found this pill bottle containing the crack coincide with
the areawhereyou saw [gppdlant] lean down and reach after hewasreaching for
thevisor?

A. Yes maam.

* % * % %

Q. Wasthat the same areg?

A. Yes maam.

Q. Trooper, | amn handing you what has been marked as State' s Exhibits No 7 and
8 down here. Do you recognize Sat€ s Exhibit No. 7?

A. Yes maam.

Q. And how do you recognize it?

A. Itisthe envdopethet | placed the cocainein.

Q. The same cocaine that we described that was found in the driver’ s area?

A. Yes maam.

Q. Okay. And doestha have your initids anywhere on it?

A. No, md am.

Q. All right. Can you identify what has been marked as Sae s Exhibit No. 8?

A. Yes maam.

Q. And how can you identify thet?

A. Thisisthe cocaine that was taken from the vehide.

Q. Okay. Isthe pill bottle contained in State s Exhibit 8 the same pill bottle you
described?

A. Yes maam.

Q. And dl of the rock-like substances, were they out of or indde that pill bottle?

A. They wereindde

Q. And how many rocks are there?

A. 23 goproximately.

! This appears to be a misstatement. Apparently the questions should have been: “Is the pill

bottle contained in State' s Exhibit 7 the same pill bottle you described?’
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The confusion gemsfrom thistestimory which, when reed done, could leed oneto the condusion
that State' s exhibits 7 and 8 were evidence envelopes. See n. 1, supra. However, these exhibits were
later described by Trooper Damon Willis who trangported the evidence recovered by Lucky to the l2b.
Willistestified asfollows

Q.

> O >

>0 >0 >0

Okay. Now, let me show you State' s Exhibit No. 7 and State' s Exhibit No. 8.
Do you recognize these two pieces of evidence?

Yes maam, | do

Okay. Same question: How do you recognize them?

Would bethe same answer: Trooper James Lucky gavethem to meto teke them
to Brazoria County to get andyzed.

To betested for what kind of substance they are?

Yes maam.

Okay. And again, was State' s Exhibit No. 8 indde of Stat€ s Exhibit 7?

Yes maam.

So, in other words, the pill bottle wasingde the ydlow envelope?

Yes mdam, it wes

Fndly, Mannestedtified asfdlows

Q.

> O

And did you form an opinion about what the substance was thet is contained in
Sae s Exhibits 5 and 8?

Yes mdam. Basad upon dl thetedting done, | was abdleto form an opinion asto
the identity of those two State' s exhibits

And your opinion was whet?

It ismy opinion thet those two exhibits contain cocaine

* % % % %

All right. Next I’'m going to move to State s Exhibit 8 and its contents. Can you
tdl thejury, if you know, whet the waight of the cocaine found in State s Exhibit
No. 8 wes.

Yes, maam, | can. The mass or weight which is contained within what is
identified as State’ sExhibit No. 8 under my Iaboratory number LN-97-0577, has
amassof 501 gramns

After reading these portions of the record, we find the evidence recovered by Trooper Lucky
patidly undernegth the driver’ s seet wasin fact chemically tested and determined to be cocaine weighing
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more than four grams. Additiondly, wefind the evidence is sufficent to afirmetivey link gppdlant to this
contraband. See Warren v. State, 971 SW.2d 656, 661-62 (Tex. App—Ddlas 1998, no pet.).

Appdlant’s sole point of eror isoverruled. The judgment of thetrid court is affirmed.

/9 CharlesF. Bard
Judice

Judgment rendered and Opinion filed April 6, 2000.
Pand conssts of Justices Y ates, Eddman and Baird?
Do Not Publish— Tex. R App. P. 47.3(b).

2 Former Judge Charles F. Baird sitting by assignment.
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