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OPINION

A jury convicted Michad Bdle gopdlant, of aggravated assault during a disturbance
a a Brazoria County prison where he was an inmate.  He was acquitted of a charge of riot
patidpation. The trid court sentenced him to tweve years in prison. In thirteen points of
error Bdle, proceeding pro se, agueshewas denied afar trid. We dfirm.

Appdlat was working the beet fidds with a work gang of inmates & the Rerieve
unt of the Texas Depatment of Crimind Judtice.  During the afternoon shift, one inmate was
taken to the infirmay, complaining of chex pans. Ancther inmae Stanley Smith, who was
working with an injured hand, began complaining loudy because he dso wanted to go to the



infirmary.  The officer in charge, Jesse Rodriquez, indead offered him a chance to rest in a
portable odl which had been brought into the fidd! When Smith dedined to either work or
oo into the portable odl, Rodriquez sought to hendcuff im The men tangled and fel to the
ground; a that point gopdlant ad another inmae jumped on Rodriquez's back and attacked
hm  Appdlat's theory of defense was tha Rodriquez was physcdly ausng Smith, and
he was trying to get Rodriquez to dop. The excitement ended when another guard fired a
wamning shat into the ar.

SUFFICIENCY

In his @ghth point of error, gopdlat contends he was tried under the wrong daute.
He agues tha under the aggravated assault daute in effect & tha time the dae had to
prove sious bodily inury. Because the State produced no evidence of serious bodily injury,
he argues the evidence was lggdly inaffidet to support his convicion.  See Jackson v.
Virginia, 443 U.S. 307, 9 SCt. 2781 (1979). We disagree. Under the Satute in effect a the
ime of the inadet, the dae had to prove assault and that the actor inflicted bodily injury
agand a “jaler, guad, or other employee of a municdpad or county jal, the inditutiond
divison of the Texas Depatmet of Cimind Judice . . . while the . . . jaler, guard, or other
employee is lamuly discharging an offidd duty.” Act of May 22, 1991, 72" Leg., RS, ch.
334, 1991 Tex. Gen. Laws 1380, 1381 (eff. September 1, 1991). The law was changed to its
present form in 1994, See Act of May 29, 1993, 72" Leg, R.S, ch. 900, 1993 Tex. Gen.
Lans 3586, 3619 (df. September 1, 1994). We find the evidence was sufficient and overrule
his eghth point of error. Because gopdlant was sentenced under the law in force a the time
of the inddent, the ex post facto complant which he indudes under this point of error dso
hes no meit. Appdlant’seghth point of error is overruled.

Appdlat's tenth pont of error complans aout the jury chage He renews his
agumat that he was charged under the wrong law; he dso complains that the jury was not

1 The inmates called this the * monkey cage.”
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charged on his defense of a third paty defense We have dreedy dedt with his complant
about the law in overruling hiseighth paint of error.

We fid his defense of a third paty defense was indeed submitted in the correct form.
See Tex. Pen. Cobe ANN. § 9.33 (Vernon 1994). We dmilaly find the court's ingruction
on “reasoncble doubt” was auffident. See Geesa v. State, 820SW.2d 154, 162 (Tex. Crim.
App. 1991)> Findly, it was not eror to indruct the jury tha their verdict had to be
uenmous  See, e.g., Tex. Cobe CRIM. Proc. ANN. at. 37.05 (Venon 1981). Appdlant's
tenth point of error is overruled.

In his fifth pant of error, gopelant contends, fird, that he could not have been found
quilty of aggravated assault if he was acquitted on riot participaion charges, he dso agues
that because he was not convicted on both counts dleged in the indiccment, he should be
discharged. We disagree.

We naote fird that “an indidment . . . is aUffidat if ay one of its counts is sufficent.”
Tex. Cobe CRIM. Proc. ANN. at. 21.24 (Vernon 1989). Texas law therefore foresees the
cas2 where one count of an indictment fails

The State does not have to prove every dement of the indictment beyond a reasonadle
doubt; it mus prove each damat of each offense beyond a reasonable doubt in order to
obtain a convicion.  See, e.g., In re Winship, 397 U.S. 358, 365, 90 S.Ct. 1068, 1073, 25
L.Ed2d 368 (1970). The date may dlege tha two crimes were committed Smultaneoudy,
as long as each aime required proof of a leest one demat not required by the other. Tex.
Pen. Cope ANN. § 3.01 (Vernon 1994) Parrish v. State, 869 SW.2d 352, 355 (Tex. Crim.
App. 1994)(aiting Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 2d 306
(1932)); see also Parrish, 889 SW.2d 658, 661-662 (Tex. App—Houston [14™ Digt] 1994,

2 We also note that, even if the “reasonable hypothesis analytical construct” had not been overruled

by Geesa, appellant would not be entitled to this instruction, since the evidence against him was direct and
not circumstantial.



wiit denied)(Texas Conditution does not provide gregter protection than United States
Condtitution againg double jeopardy). We therefore overrule hisfifth point of error.

ALLEGATIONS OF ATTORNEY MISCONDUCT

In his deventh point of error gopdlant contends his gopointed counsd conspired with
the State to deprive him of his conditutiond rights.  This complaint is 0 inherently tied in
with his fourth point of eror, thaa he was denied his right to a speedy trid, that we will
congder them together.

Our record reflects that this incident happened on April 22, 1993; gopdlant was not
indicted until Juy 1995. Appdlant wes fird gopointed counsd from Inmae Legd Savices
tha same nonth. On May 14, 1996, the trid ocourt hdd a Faretta® heaing & which
gopdlat’'s agppointed atorney was permitted to withdrawv and gopdlat was pemitted to
proceed pro se. At tha time the fallowing calloguy took place:

THE DEFENDANT: May | make astatement?
THE COURT: All right.

THE DEFENDANT: I'd like to ask the Court to have it on the record thét,
according to the Code of Crimind Procedure, I'm to be tried within the 180
daydsc] from the time | was indicted and I've made severd efforts to have
Inmate Legal Savices file a Maotion for Speedy Trid, but they have not done
0 in dmog a year and they've never given any reason why they haven't filed
thet motion.

THE COURT: Youve dready dated that the matter has not gone to trid
within a 180-daygsc] and they are not connected with this case ay more a
dl, s0 there is no point in beating that dead horse. Okay? See wha | mean?

THE DEFENDANT: Yes, | s/ewhat you meen.

THE COURT: That's the beds of that dfidavit right there and again, I'm not
redly making afact finding regarding the dlegaionsin there whatsoever.

THE DEFENDANT: Okay.

% SeeFeretta v. California, 422 U.S. 806, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975).
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In the dfidavit refered to, agopdlat charged thet his appointed attorney was
consairing with the State to ensure his conviction He dso argues that, because Inmate Legd
Savices is a divigon of the Texas Depatment of Crimind Judice, he could not get a far
trid with alawyer from Inmate Legd Sarvices

Appdlant’'s own atempts to assat his right to a geedy trid were fadly defective
because they rdied exdusvdy on the dautory remedies found in the Code of Crimind
Procedure. See Tex. Cobe CRIM. Proc. ANN. arts. 32A.02 and 32.01 (Vernon 1989). These
dautes are ingoplicable to his case, but for two very different reasons. A Speedy trid moaotion
based on atide 32.01 of the code of aimind procedure has no effect if it is presented after
indictiment. Brooks v. State, 990 SW.2d 278, 285 (Tex. Crim. App.), cert. denied, — US —,
120 S.Ct. 384, 145 L.Ed.2d 300 (1999); Tatum v. State, 550 SW.2d 548, 550 (Tex. Cim.
App. 1974). It dso has no gpplication to inmates dready incarcerated for another offense
See Anderson v. State, 986 SW.2d 811 (Tex. App-Amaillo 1999, pet. ref’d). The other
dautory bess for this point of eror, atide 32A.02, was dedared unconditutiond and 0
is of no effect. See Meshall v. State, 739 SW.2d 246, 257 (Tex. Gim. App. 1987). Because
gopdlant faled to assat his speedy trid complant on  conditutiond grounds, any
conditutiond complaint was waved.  See Dunn v. State, 819 SW.2d 510, 526 (Tex. Crim.
App. 1991); 41 GeorGe E Dix AND RoBerT O. DAWSON, TeExXAS PRACTICE: CRIMINAL
PRACTICE AND PROCEDURE § 2344 (Wedt 1995). We therefore overrule gppdlant’s fourth
point of error.

As evidence to support his deventh point of error, gopdlant points us to entries on the
court’s docket sheet. The notaions referring to his former counsd date smply that she had
been granted permisson to withdraw and thet she had given appdlant dl the evidence in her
possesson.  The record of the hearing reflects the accurecy of those docket entries.
Appdlant dso dates that he was abused by his gopdlae counsd, but offers no evidence to
back up this assation. Fndly, gopdlat’'s argument that his pro se mation to digniss the
inddmat was given to the prosecutor, and never given to the trid court, and tha this is
evidence of colluson between the date and his former counsd, is bdied by the fact that this
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moation is in the derk’s record.  We find no evidence in this record that supports his charge
of colluson between his Inmate Legd Sarvices atorney and the State.

In ligt of this the only rdevant complant before us is that gppelant's former
atorney faled to move for digrissal based on conditutiond Speedy trid grounds Because
aopdlant represented himsdf for mog of the trid, we mug focus on the period of time she
represented him — roughly, from July 1995 to May 1996. However, even if we view this as
a complant tha his prior counsd rendered ireffective assgtance, agppdlant’'s argument

would dill fall, for two different reasons.

Frg, once gopdlat discharged his court-gppointed atorney, the onus fdl on him to
render effective assdance Appdlant is not ettitted to hybrid representation.  Landers v.
State, 550 Sw.2d 272, 279 (Tex. Crim. App. [Pand Op] 1980). Presumably part of the
reeson e was fired is because e did not assat a geady trid motion on his bendf.
Suming the trid court's offer of an atorney not atached to Inmae Legd Services,
gopdlant undertook to represent himsdf. And while this may wdl have condituted
ineffective assdance of counsd under norma  drocumdances, we will not extend this
complant to cases where a defendant represents himsdf.  We dso bedieve that, snce
agopdlant could have timdy asserted a speedy trid dam and his falure to do so canat be
atributed to his prior counsd, heis unable to show prgudice resulting from her conduct.

Second, we have no evidence before us as to why gopdlant's former trid counsd
faled to assat his speedy trid complant. Any dlegaion of indfectiveness mug be firmly
founded in the record, ad the record nust afirmaivey demondrae the dleged
ineffectiveness. McFarland v. State, 928 SW.2d 482, 500 (Tex. Gim. App. 1996). Here
we find a death of evidence as to why former counsd did not file this motion. This is a
record which could be devdoped in a pog-trid writ of habeus corpus proceeding; in the
current state of the record, we dmply do not have enough evidence to sudtain an inference
of ineffective assdance. Appdlant’sdeventh point of eror isoverruled.



In hs seventh pont of eror gopdlant contends thet prosecutorid  misconduct
permegted his trid.  Although gppdlant's severth point of eror is mutifaious we will
addressits pointsin the interest of justice.

Frg, gopdlant contends that the State ddayed inddment in order to gan a tecticd
advantage. He contends the State knew that if no cimind action was taken within a two-
year period, tapes of the adminidraive proceeding agang him would be desroyed. He
contends these tapes, if preserved, woud have enabled him to impeach Officer Rodriquez
because he changed his dtory a that heating.  The dtate contends that the tapes were routinely
destroyed as part of the department’ s document management practice.

A defendat mugt show thet the police acted in bad fath to edablish thet the failure
to presarve potentidly useful evidence conditutes a denid of due process.  Arizona V.
Youngblood, 488 U.S. 51, 58, 109 S.Ct. 333, 337, 102 L.Ed.2d 281 (1988). The duty to
preserve evidence is limited to evidence tha possesses an exculpatory vdue that was
goparent before the evidence was destroyed. Mahaffey v. State, 937 SW.2d 51, 53 (Tex.
App—Houston [1* Dist.] 1996, no pet.)(citing California v. Trombetta, 467 U.S. 479, 489,
104 S.Ct. 2528, 2534, 81 L.Ed.2d 413 (1984)). The complaining defendant must therefore
show thet the logt evidence was both favorable and materid to his cause.  United States v.
Valenzuela-Bernal, 458 U.S. 858, 873, 102 S.Ct. 3440, 3449, 73 L.Ed.2d 1193 (1982);
Mahaffey, 937 SW.2d a 53 “The evidence is maeid only if there is a ressondble
probability thet, had the evidence been disdosad to the defense the result of the proceeding
woud hae been dffeent. A ‘ressondde probability’ is a probablity sufficet to
undermine confidence in the outcome.” United States v. Bagley, 473 U.S. 667, 681, 105 S.Ct.
3375, 3383, 87 L.Ed.2d 481 (1985).

It is curious tha these tapes were destroyed when the State was contemplating
aimnd chages agand gopdlat and others.  However, to edablish that the falure to
presarve the tgpes conditutes a violaion of due process or due course of law rights, gppdlant
mug demondrate the State erased the tapes in bad faith. See Hebert, 836 SW.2d a 254.



Appdlant was offered the opportunity to try and establish that these tgpes were erased in bad
fath; hededined. He hastherefore faled to carry his burden.

Appdlat's contention that his ddayed indicmet vidaed his rights under the
Speedy Trid Act was decided under a previous point of eror. His contention that the State
lacked probable cause to bring this case before the grand jury is not adequatdy briefed; it is
thereforewaived. See Lawton v. State, 913 SW.2d 542, 554 (Tex. Crim. App. 1995).

Appdlat nedt contends tha he was prevented from obtaning a heaing on his
moations for discovery, ad that he did not recave dl the itans contained therein.  We note
that gopdlant had a leest two opportunities to present pretrid motions to the trial court, and
was offered athird. Appdlant merdy filed this motion and did not urge it in open court.

A moation must be "presanted” to the trid court to preserve acomplant for
appdlate review, and presentment means more than merefiling. Guevara v. State, 985
S\W.2d 590, 592 (Tex. App.—Houston [14™ Dist.] 1999, pet. ref d); Dowler v. State, 777
SW.2d 444, 448 (Tex.App.-El Paso 1989, pet. ref'd). The movant must makethetrid
judge aware of the mation by caling the judges atention to it in open court and
requesting aruling thereon. 1d. Because gppdlant did nat do this we find he haswaived

his complaint.

Appdlant next complainsthat his subpoena for prison records wasignored. We
note thet this part of his point of error does not comport with his objection & trid;
therefore nathing is presanted for review. See, e.g., Gardner v. State, 733 SW.2d 195,
203 (Tex. Crim. App. 1987).

We have previoudy overruled gopdlant’ s contention that his former gppointed
counsd congpired with the State to ensure a conviction and thet gppdlant was denied due
process because the audio tgpes of his disciplinary hearing were not available & trid.
Appdlant dso complainsthat & apretrid hearing he was prevented from having his
afidavit in support of hismoation to procead pro se reed into the record. However,



gopdlant did not make any such request a the complained-of hearing. The efidavit is
dinthederk’ srecord. We therefore find thet gppdlant’s complaint has no merit.

Appdlant next argues the State engaged in factudly fase jury argument.
However, gppdlant failed to object to thisargument.  If alitigant does not object ina
timdy and spedific fashion, and obtain ether aruling or arefus to rule from the trid
court, nothing is presarved for our review. Tex. R App. P. 33.1. Thereforeany aror in
the Statle’ sargument to the jury iswalved. Appdlant aso faled to object to the Sate' s

guestions on vair dire; these complaints are likewise waived.

Appdlant’ sbrief goes on to assart that prosacution witnesses, jurors and date
atorneysfredy mingled with the jurors, and that the Sate suborned perjury from witness
Robert Cochran. Like hisargument thet hisformer trid counsd conspired with the Sate,
and that thetrid judge conspired with the State to produce a conviction, these are “bald-
faced assationsin gopdlant’ sbrief which we dhdl not deign to review in our opinion.”
Deeb v. State, 815 SW.2d 692, 707 (Tex. Crim. App. 1991).

Appdlant’s saventh point of error is therefore overruled.

In histwefth paint of error gopdlant complains thet a Texas Department of
Crimind Jugtice guard served on his pand, and thet the sate conceded this fact from
him. Wedisagree  The dateis under no duty to disdose any fact which was reedily
avalabeto the dfense on vair dire. Armstrong v. State, 897 SW.2d 361 (Tex. Crim.
App. 1995). Appdlant did not ask if anyone on the venire was an employee of the prison
gydem. Wetherefore ovarule histwdfth point of error.

DUE PROCESS ISSUES

In hisfirg point of eror Bele contends the trid court committed “fundamenta
‘Planaror’” in digmising thejury before sentencing him. The gist of Bdle€ sargument
isthet hisright to trid by jury is compromised by Texaslaw, which requireshim to dect
jury sentencing prior to trid. See Tex. Cobe CRIM. Proc. ANN. art. 37.07, 8 2(b) (Vernon



Supp. 2000). However, thereis no condtitutiond right to have ajury assess punishmentt.
Tinney v. State, 578 SW.2d 137, 138 (Tex. Crim. App. [Pand Op.] 1979). Because
aopdlant faled to file hisdection in writing before trid, the trid court was automatically
assigned thetask of sentenaing. 1d. Wetherefore overrule Bdle sfird point of error.

In his second paint of error gopdlant arguesthe trid court falled to make afinding
of “true’ to the enhancement paragrgph. Wedisagree: The judgment and sentence reflect
thisfinding and the record supports thisfinding. And the prior conviction was properly
proved up through use of a“pen packet.” See, e.g., Reed v. State, 811 SW.2d 582, 587
(Tex. Crim. App. 1991). Appdlant dso hasfaled to show usthet heis not getting proper
credit for his“gacked” sentences under Ex parte Wickware, 853 SW.2d 571 (Tex. Crim.
App. 1993), adam which in any caseis best raisad in the context of ahabeus corpus
procesding. See Wickware, 853 SW.2d a 572-573. We therefore overrule his second
point of error.

In histhirteenth point of error gopdlant arguesthetrid court ered in admitting a
video which depicted the area where the incident occurred. We note that gppelant sad
he had no objection to admisson of the video a trid; therefore nothing is presented for
review. See Tex. R App. P. 33.1.

In histhird point of error gopdlant arguesthetrid court erred in nat granting his
request to bringing inmate witnesses to testify. However, gppdlant did not seek to
subpoenawitnesses until the day before histrid. If adefendant does nat gpply for
process of awitness until aday or two before histrid, he hasfailed to exercise due
diligence, which is necessary to support any mation for acontinuance. Peoplesv. State,
477 SW.2d 889, 891 (Tex. Crim. App. 1972). Further, in order to successfully complain
of the court’ sfalure to grant amation for continuance or deny an attachment of a conflict
witness, adefendant must 1) file amation for new trid and 2) attach to the maotion ether
an dfidavit from the missng witness gating whet his tetimony would have been, or a
datement under cath, showing why the testimony was not secured before the motion was
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filed. 1d. Wefind that nothing is presented for our review; we therefore overrule
gopdlant’ sthird point of error.

CREDIT FOR TIME SERVED

Fndly, in hissxth and ninth points of error gopdlant contests the credit he

recaived for time sarved on his santence.

In his Sxth point gopdlant contends his credit for time served was incorrectly
computed. In awarding presentence credit for periods when inmate was Smultaneoudy
confined on more than one cause, presentencejail credit reflected in each judgment of
stacked sequence should be added together, then “backdated” from sentencing date for
firgt conviction of sacked ssquenceto cregte new “caculatied begin date’ (CBD)
goplicable to the entire sequence. Ex parte Wickware, 853 SW.2d 571, 574 (Tex. Crim.
App. 1993). The sum of these “ sacked” sentences may then be added to new CBD to
determine the proper “maximum expiration date’ (MED). Id. Aswasdonein Wickware,
we bdieve the best vehide for this chdlenge would be a petition for writ of habeus
corpus Wetherefore dismiss petitioner’ s Sxth point of eror.

Appdlant arguesin his ninth point that Tex. Cobe CRIM. PRoc. ANN. art. 42.08(b)
(Vernon Supp. 2000), which mandates “sacking” of sentenceswhen aninmateis
sentenced for acrime committed while incarcerated by the Texas Department of Crimind
Judtice, isunconditutional. The authority cited by gppdlant pertains to superseded
indictments, aStuation which does nat confront ushere. See Ex parte Martinez, 845
SW.2d 913 (Tex. Crim. App. 1993). Finding this point inedequately briefed, we overrule
his ninth paint of error.

The judgment of thetrid court is affirmed.

/9 D. Camille Hutson-Dunn
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Judice

Judgment rendered and Opinion filed April 20, 2000.
Pand consigts of Jugtices Cannon, Draughn, and Hutson-Dunn.”
Do Not Publish— Tex. R ApP. P. 47.3(h).

Senior Justices Bill Cannon, Joe L. Draughn and D. Camille Hutson-Dunn sitting by assignment.
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