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CORRECTED OPINION

This is a breach of contract action involving a genera contractor, subcontractor, supplier and
surety.  All parties appedl. Because the jury’s verdict was based on a ground unsupported by the

pleadings, we reverse and remand.



Ramex Construction (the lead partner of a joint venture which included Bufete Industrid) was
generd contractor onaCity of Houston sewer project. Tamcon Servicessigned two contractswith Ramex
to refurbish manholes and inddl new ones a the ends of existing sewer lines. Because of unanticipated
difficultiesinfinding the ends of the manholes, Tamcon fell behind schedule and was eventudly terminated.
Tamconargued Ramex caused and aggravated the problem because it refused to pay in atimely fashion,
even after Ramex was pad by the city for work completed by Tamcon. Ramex argued Tamcon was
terminated because it could not do the work it contracted todo. Meanwhile, Standard Cement Materids,
which supplied Tamcon with the specia concrete used in the manholes, sought payment from Seaboard
Surety Co., the surety on the project. See TEX. GOV'T CODE ANN. § 2253.021 (Vernon Pamph.

2000).

Tamcon's and Standard’'s Second Amended Origind Petition dleged Ramex breached the
subcontract by fallingto make timey paymentsto Tamconand by falingto grant extensions in the schedule
for unanticipated conditions. The suit aso asserted causes of action for quantum meruit, quantum val ebant
and unjust enrichment, and under Texas' sprompt-pay provisons, TEX. GOV’ T CODE ANN. § 2251.022
(Vernon Pamph. 2000) and surety provisons, TEX. GOV’ T CODE ANN. § 2253 (V ernon Pamph. 2000).
Fndly, the sLit sought consequential damages equa to the vaue of Tamcon Inc., whichhad to cease doing

business due to Ramex’ s refusa to pay for work performed by Tamcon.

The jury was asked the following questions on ligbility:

QUESTION 1
Did Tamcon or Ramex/Bufete fail to comply with the Subcontracts?

Failure to comply by one party isexcused by the other party’ s previous failure to comply
with amaterid obligation of the same agreement.



Failure to comply by one party is excused by waiver of the other party. A walver isan
intentiona surrender of aknown right or intentional conduct inconsstent with daiming the
right.

Ansver “Yes’ or “No” asto each of the following:

Subcontract 56 YES Ramex/Bufete

NO Tamcon

Subcontract 49 YES Ramex/Bufete
NO Tamcon

If your answer is*Yes’ asto Ramex/Bufeteinany part of Question 1, then answer the following question.
Otherwise, do not answer the following question.

QUESTION 2

What some of money, if any, paid now in cash, would fairly and reasonably compensate Tamcon
for its damages resulting from such conduct?

Congder the falowing dements of damages, if any, and none other. Do not include
damages for one dement in any other dement. Do not include interest on any amount of
damages you find.

Do not indudein your answer any amount that you find Plantiff could have avoided by the
exercise of reasonable care.

a Invoicesfor work.

b. Unpaid retainage.

C. payment for thrust blockwork, and

d. Vaueof Tanconasof duly _18, 1995.

Answer in dollars and cents for damages, if any.
Answer: 175,884.86
The jury dsofound that Standard had properly perfected itslienand was entitled to payment from

the bond. The tria court entered judgment on the jury’s verdict for $175,884.86 plus attorney’ s fees of
$51,273for Tamconand ordered payment to Standard Cement of $60,884.25 from Seaboard, aong with

$41,273 in attorney’ s fees.



Ineght pointsof error Ramex and Seaboard contend: (1) that Tamcon breached the subcontract
as amatter of law; (2) that the jury’ sverdict was againg the great weight of the evidence; (3) that Ramex
did not breach the agreement asamatter of law, or that any breach was excused or waived by Tamcon’s
prior breach; (4) that the jury’ sfinding that Ramex breached was againg the great weight of the evidence;
(5) that the claim was poorly presented to the jury; (6) that the trid court erred inasking the jury about the
vaue of Tamcon as an dement of damages, (7) that thetrid court erred in not offsetting damage awards
agang amounts owed; and (8) that Standard Cement did not properly perfect its clam. In its cross-
petition Tamcon argues the trid court erred in not permitting Steve Tamez, the principle shareholder of

Tamcon, to testify asto the vaue of his company.

It isundisputed that Tamcon did not complete its subcontract; indeed, Tamcon concedesthat the
work performed was not done in atimely manner because of the difficulty in locating the ends of sewer

lines. Moreover, the contract stipulated that Tameon's timely performance was essentia to the contract.

Generdly, aparty who isin default of a contract cannot maintain a suit for its breach.  Joseph
v.PPG Industries, 674 S\W.2d 862, 867 (Tex. App—~Austin 1984, writ ref’d n.r.e.). However, breach
of contract may bewaived. See, e.g., Chilton Ins. v. Pate & Pate Enter., 930 S.\W.2d 877, 888
(Tex. App.—SanAntonio 1996, writ denied) and cases cited therein. Tamcon argues Ramex waived its
right to timdly performance as amatter of lav.> However, Tamcon did not plead waiver. Evenif theissue
of waiver wastried by consent, Tamcon was obligated to amend its pleadings to support the waiver issue

prior to its submisson to thejury. TEX. R. CIV. P. 67; Bedgood v. Madalin, 600 SW.2d 773, 775-

1 The pages cited by Tamcon's counsel at oral argument are missing from our record. This is not
surprising; the original clerk’s record was lost in the court below and we are reviewing a stipulated record
reconstructed from the files of the attorneys involved in the case.
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776 (Tex. 1980). Because Tamcon's recovery was impliedly based onaground that it did not plead, we

must reverse the judgment and remand the cause for anew trid.

Additiondly, because asurety’ slighility is derivative of the principd’ slichility, thejudgment infavor
of Standard Cement must also be reversed and remanded. Wright Way Const. v. Harlingen Mall
Co., 799 SW.2d 415, 426 (Tex. App.—Corpus Chrigti 1990, writ denied) (cting Hamilton v. Prescott,

73 Tex. 565, 11 SW. 548 (1889)).

Tamcon brings a cross-point arguing that it was error for the trial court to exclude the testimony

of Steve Tamez, the owner of Tamcon, on the value of Tamcon as agoing concern. We agree.

The owner of real property may tetify to itsmarket vaue, evenif he could not qualify to testify about
thevdueof like property bdongingto someone else. Porrasyv. Craig, 675 S.W.2d 503, 505 (Tex. 1984).
The owner of abusnessis likewise permitted to testify asto itsvaue, if he have abasis of knowledge of the
vaue of the busness. Burford Oil Co.v. Wadley, 41 SW.2d 689, 694 (Tex. Civ. App.—El Paso 1931,
writ ref'd); LaPrade v. LaPrade, 784 SW.2d 490, 493 (Tex. App.—Fort Worth 1990, writ). Ramex
atempts to distinguish this Stuation by arguing that Steve Tamez is not the sole proprietor of the business,
but merdly a stockholder of aclosaly hdd business. Wedisagree. Tamez tedtified that he held an accounting
degree; that he had worked for the company from its inception until its liquidation, except for ayearlong
period while he was earning his degree; that he was familiar withthe accounts recelvesble and the company’s
books; and that he was the personwho oversaw liquidationof the company’ sassetswhenit shut down. We
think Tamez showed a bas's of knowledge of the value of Tamex, and that this was testimony whichwould
be hdpful in guiding ajury inanswering the question of the vaue of Tamcon. Wethereforefind thetria court

erred in not permitting this testimony. We sustain Tamcon's cross-point.



Thejudgment of the trid court isreversed and the cause remanded for anew trid congstent withthis

opinion.

1S Ross A. Sears
Judtice
Judgment rendered and Opinion filed April 20, 2000.
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Senior Justices Ross A. Sears, Frank Evans, and D. Camille Hutson-Dunn sitting by assignment.
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