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OPINI ON

Appdlant Ronadd Dunn was found guilty of possess on of acontrolled substance, namely cocaine,
and sentenced to twenty years confinement in the Texas Department of Corrections. He appeals onfour
points, dleging error by the tria court in overruling his mation to suppress, in denying disclosure of the
Crime Stoppersinformant’sidentity and in joining trid of his case with that of his co-defendant. He dso
rases legd and factud insufficiency of the evidence. We affirm.

On August 22, 1997, a confidentid informant told Bryan police officer Dennis Thane that drugs
were being 0ld at a certain residence in Bryan, Texas. The informant was known to be reliable and

credible from prior cases with the police department. Two weeks later, on September 5, 1997, a Crime



Stoppers cdler dso informed Thane that drugs were being sold at that residence, and provided Thane with
names of the people involved, including appellant. Police officers went to the residence that evening, and
upontheir arriva, two individuals standing outside ran back into the house. The officersobtained asearch
warrant for the house and a storage shed located behind the house. The housewas owned by gppellant’s

mother.

During execution of the searchwarrant, officersfound crack cocainerocks, chipsand residue, and
severd thousand dallarsin smal bills. They dsofound apolice scanner and three firearms, and a baseball
cap with appellant’s nickname, “Babyboy,” embroidered on it, dong with papers traceable to appd lant
and akey to the outside storage shed. Inthe storage shed, officersfound |l etters addressed to appdlant and

a20.89 gram crack cocaine “cookie.”

By hisfirgt point of error, appdlant complains that the trid court erred in overruling his motion to
suppress, as the search warrant dfidavit failed to establish probable cause. In determining whether an
afidavit establishes probable cause for a search warrant, the totaity of the circumstances test is used.
Rojas v. State, 797 SW.2d 41, 44 (Tex. Crim. App. 1990). In order to satidfy this test, an afidavit
based on an anonymous tip must be coupled with the assertion of persona knowledge by the informant
or there must be additiond facts showing reason to bdieve that the contraband sought will probably be
wherethe informationfurnished indicatesit will be. 1d. An anonymous telephone cal canbe used to judtify
asearchif the information contains some indicia of relighility or is reasonably corroborated by police. See
Parish v. State, 939 SW.2d 201, 203 (Tex. App. — Austin 1997, no writ).

In the present case, Officer Thane s affidavit was partiadly based on information provided by the
Crime Stoppers cdler of September 5, 1997. The cdller stated that he or she had observed Kevin Perry
deliver crack cocaine to appellant at the residence, and that crack cocaine was in the process of being
made for digtribution, such that as time passed, the greater the chance the cocaine would be gone. The
cdler providedalis of individuals involved indegling crack cocaine fromthe residence, indudingappel lant.
Following the cdl, officersinvestigated and verified the datathrough police, public utility and homeowner
records. Policerecords listed gppellant asresding at the house, whichwasinhis mother’ sname dong with



the utility services. Appellant and other adults named by the cdler were found to have prior narcotics

convictions.

The dfidavit aso partidly relied onthe confidentid informant’ scal of August 22, 1997, two weeks
prior to the actua searchwarrant. While appelant mentions in conclusory termsthat such information was
“gae’ after two weeks, we disagree. See Gonzales v. State, 761 SW.2d 809 (Tex. App. —Austin
1989, pet. ref’ d) (no error under the facts of the case inrdying on information provided one year prior to
issuance of the searchwarrant). We agree withthe States argument that narcoticstrafficking is anon-going
crimind activity, and that the Crime Stopper’ s cdl indicated a higher probability that narcotics would be
found at the residence on September 5, 1997. Thetria court did not err indenying the motionto suppress,

and gppellant’ sfirst point of error is overruled.

By his second point of error, gopdlant argueserror by the tria court inrefusng to order disclosure
of the identities of the confidentid informant and Crime Stoppers caler. According to gppellant, under
TEX. R. EVID. Rue508(c)(2) and (3), disclosure was necessary for afar determination of guilt/innocence
issues, and because a sufficient “plausible showing” had been made regarding the informers  lack of
relidbility and credibility. Appedlant’'s argument under Rule 508(c)(3) is misplaced, as the excluson
procedure under that provisonisfor thetrial court’ s useif it isnot satisfied withthe informer’ scredibility
or reliability. Likewise, we find no merit to appdlant’s argument under Rule 508(c)(2) that disclosure of
the identities would have enabled himto devel op the dlegeations that the informant saw Kevin Perry deliver
cocaine to appellant and devel op the omissons and errorsinthe informant’ s identification of individuas a
the residence. These were not necessary issuesto afair determination of gppellant’s guilt or innocence of

the offense as charged, possession with intent to deliver.

Under TEX. GOV'T CODE ANN. § 414.008, the identity of a person who providesinformation
to a Crime Stoppers organization may not be disclosed, except as required under the state or federa
condiitution. No exceptions were aleged or shown by appelant, nor were any congtitutiona provisons
mandating disclosure set forth. Appdlant’ s second point of error is overruled.

Appdlant’ sthird point of error dlegesthetrid court erred in joining trid of his case with that of
his co-defendant, asthey had “inconsgent defenses’ and “varying degreesof guilt.” We note that gppellant



did not request severance of his case below, and we find the issue of improper joinder is thereby waived.
Regardless, we find no error. Appelant admits in his brief that both co-defendants denied they had
possessionof the drugs, and neither defendant accused the other of having had possession. Thisdoesnot
show “inconsstent defenses’ or conflicting defenses. Moreover, gppellant’s reliance on Morales v.
State, 466 S.W.2d 293 (Tex. Crim. App. 1970) is misplaced. Morales does not support appellant’s
argument that “varying degrees of guilt” between himsdf and his co-defendant precluded joinder below.
To the contrary, Mor al es upheld the joinder of three defendants where one defendant had accepted all
blamefor the crime. In any event, we do not agree with appellant’s contention that certain factors point
toward making his degree of quilt substantidly less than that of his co-defendant. He directs usto the
physical location of the money, the common law marriage between his mother and the co-defendant, and
crack cocaine cutting marks on a headboard in his mother’s room. Appelant’s third point of error is

overruled.

Under his fourth and last point of error, gppdlant raises legaly and factudly insufficient evidence
to support the conviction. The standard for reviewing the legd sufficiency of the evidence on apped is
whether, after viewing the evidenceinlight most favorabletotheverdict, any rationd trier of fact could have
found the essentid e ements of the crime beyond areasonable doubt. Moreno v. State, 755 S.W.2d 866,
867 (Tex. Crim. App. 1988). The reviewing court is not to postion itsdf as the “thirteenth juror” in
ases3ing the evidence or credibility of witnesses, but is to consider dl of the evidence in the record and
reasonable inferences therefrom in the light most favorable to the jury’s findings, and resolve any
inconggenciesinthe evidenceinfavor of the verdict. Richardson v. State, 879 SW.2d 874, 879 (Tex.
Crim. App. 1993), cert. denied, 115 S.Ct. 741 (1995); Moreno a 867.  In reviewing factual
sufficiency, the appellate court isto view the evidence without the prism of “in light most favorable’ to the
verdict. Clewis v. State, 923 S\W.2d 126, 129 (Tex. Crim. App. 1996). The jury’ s verdict isto be set
addeonly if it is so contrary to the overwheming weight of the evidence asto be clearly wrong and unjust.

Applying these standards to the record, we find the evidence to be legdly and factualy sufficient
to support the verdict. Appedlant was arrested in his mother’ shouse, where his girlfriend testified he stayed
at times during the week when he was not staying with her. Personal items belonging to appelant were
found in the house and in the storage shed, aong with the crack cocaine. The key to the Storage shed,
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where the 20.89 gram “cooki€’ of crack cocaine was found, was located under appellant’ sbasebd | cap

on adresser. Appelant’sfourth point of error is overruled.

The judgment is affirmed.
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