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OPINION

Appdlant wascharged by indictment with the offense of aggravated robbery. Theindictment
dleged aprior felony conviction for the purpose of enhancing therangeof punishment. A jury convicted
gopdlant of thecharged offense. Following gppdlant’ spleacf trueto theenhancement paragraph, thejury
assessed punishment at confinement for lifeinthe Texas Department of Crimina Justice--Indtitutiona
Division and a $10,000 fine. We affirm.

I. Factual Summary



Appdlant wastriedjointly with hisco-defendant, Henry AntonioMora. Thecomplainant had
cashed acheck and waswaiting a abusstop with hiswifewhen robbed by appelantandMora. Boththe
complanant and hiswifeidentified gopdlant asoneof therobbers. Theseidentificationswerefromaphoto
spread, avideoline-up andin court. However, thecomplainant and hiswifedid not render positive
identificationsof theco-defendant. Attrid, thecomplainant hed difficulty identifying theco-defendant s

one of the robbers.

Inadditiontothetestimony of thecomplainant and hiswife, the State offered thetestimony of an
accomplicewitness, apawn shop owner who received property from gope lant and the co-defendant, and
afireermidentified astheoneusad by gopdlant during therobbery. Findly, the State offered avideo taped
statement made by appellant where he admitted committing the charged offense.

[I. Argument and Analysis

Appdlant’ ssolepoint of error contendsthe State madeimproper commentsduring her final
argument at theguilt phaseof trid. Specificaly, appellant objectstothreeareasof the State’ sclosing

argument. We will address them seriatim.
A.
The first area concerns the following argument by the State:

| am chargedinthe State of Texasfor seeingthat justiceisdone. It’snot my jobto put
anyoneinthepenitentiary at dl. 1f | don’t believethedefendantsareguilty | donot have
totry thiscase. | can dismissit at will.

[COUNSEL FOR APPELLANT]: Judgel’ mgoingto object totheinterjection of her
personal opinion as to whether these people are guilty.

THE COURT: That' soverruled Counsdl. Shemay argueher case. Stay intherecord.
Y ou may argue.

Therearefour permissbleareasof jury argument: (1) summation of theevidence; (2) reasonable



deductionfromtheevidence; (3) answer to argument of opposing counsel; and (4) pleasfor law
enforcement. SeeFelder v. State, 848 S.W.2d 85, 94-95 (Tex. Crim. App. 1992). A prosecutor
“may argue hisopinionsconcerningissuesinthe case solong astheopinionsare based ontheevidence
Intherecord and not asconstituting unsworn testimony.” McKay v. Sate, 707 SW.2d 23, 37 (Tex.
Crim. App. 1985), cert. denied, 479 U.S. 871 (1986). Therationaebehindthisruleof law wasaptly
explained by the Dallas Court of Appeals:

Asageneral rule, it isimproper for a prosecutor to interject his personal

opinion into astatement madetothejury. Johnsonv. State, 698 S.W.2d 154,

167 (Tex. Crim. App. 1985). The rationale behind this prohibition is that

such a statement may convey to the jury theideathat the prosecutor has

a basis for such an opinion in addition to the evidence presented at trial.

SeeWyatt v. Sate, 566 S.W.2d 597, 604 (Tex.Crim.App.1978). "Thepower and

forceof thegovernment tend toimpart animplicit stamp of believability towhat the

prosecutor says." Hall v. United Sates, 419 F.2d 582, 583-84 (5th Cir.1969).
(emphasis supplied)

Jacksonv. Sate, 726 SW.2d 217, 220 (Tex. App.—Dallas 1987, pet. ref’ d). Seealso Robillard
v. Sate, 641 SW.2d 910, 912 (Tex. Crim. App. 1982) (Improper expression of persond opinionmade
tobolster theevidenceat trial may bereversbleerror.) Thecomment by the prosecutor reflected her
personal opinion and was therefore improper.

The Staterespondsthecomment wasinvited. Theinvited argument rule permitsprosecutorial
argument outsidetherecord in responseto defense argument which goesoutsidetherecord. See
Johnsonv. State, 611 SW.2d 649, 650 (Tex. Crim. App. 1981); Franksv. Sate, 574 S.\W.2d 124,
126 (Tex. Crim. App. 1978). The Stateassartsthefollowing commentshby the defense somehow invited
suchargument, a so contending that by directly referencing the nameof the prosecutor, thissomehow
repeatedly assailed her conduct:

[COUNSEL FORAPPELLANT]: [Thecomplanant] dreedy pointed at my clientand

inthequestioning followed Ms. Barnettisover hereand she sasking [thecomplainant] do

you seetheother maninthecourtroom? And onceagain anything | say isnot evidence.

Andanything shesaysor Mr. Gonzalez saysduring hisargument isnot evidence. We
weren't therewe rejust representing our clients. Ms. Barnett representsthe State of



Texasbut | want tolook at how Ms. Barnett, how the Statewasrepresented here. The
guestion wasnot once, not twice, not threetimes, | don’t eventhink it wasfour times. |
think it wasthefifth time she asked the question do you seethe other personinthe
courtroom?[ Thecomplainant] isgitting thereon thewitnessstand with abewildered look
and hefindly, findly saidwell theguy intheblueshirt. Okay yousaw it. Y ou'retheone
tointerpret that littlescenario. Folkshey that wasright here. We reonthefifthfloorin
thecriminal courthouse, open court, for thewholeworldto seeand that wasMs. Barnett
representing theDidrict Attorney, representing the State of Texas, representingthepolice.
Do you see him? Do you see him? Six times, fifth time, somewhere in there.!

The State also contends the following invited the prosecutor to inject her persona opinion:

[COUNSEL FORAPPELLANT]: Okay. WhenMs. Barneit getsup she' sgoingto say
well [appellant] got on thestand and lied toyouto savehisskin. You' regoing
to hear that argument. Guaranteeit. Y ou'reclosetoseedll thewitnesses. It sinyour
hands. Y ou decide. You decide who is being square with you.

Insupport of itsinvited argument position, the Staterdieson Hannahv. Sate, 624 SW.2d 750
(Tex. App.—Houston [14" Dist.] 1981, pet. ref’ d), where this court stated:

Appdlant complainsinhisthird point of error of thefollowing satement made by
theprosecutor in her closing argument: "My job asaprosecutor isto seek justice. |
dismisscaseswhenthereisnot sufficient evidenceto support what hasoccurred.”
Appellant objected on the basis that it was not a proper rebuttal of his
argument. Appellant now arguesin hisbrief that thiswas a statement of
personal belief or opinion as to the guilt of the appellant and was not
invited by his argument. Appellant's present argument is not supported
by histrial objection. Considering the ground of error on the basis of thetrial
objection, the prasecutor'sargument wasdearly in responseto defense counsd'sargument
totheeffect that the prosecutor could not pick through her filesand determinewhich one
shewanted to prosecute but that she must prosecutedl casesthat wereassignedto her.
Defensecounsd further charged.: "It'sclear the person who put together the scenario that
you heardwasK ay Burkhalter (the prosecutor) and not thewitnessesthat wereat the
scenebecausetheir testimony isnot conclusiveastowhat Jerry Ricky Hannah did.”

! Thisargument is areference to the fact that the complainant was asked numeroustimesiif

hecouldidentify theco-defendant. Thecomplainant first stated hecould not identify him, then under repeated
guestioning by the State the complainant appeared to identify someone other than the co-defendant. The
prosecutor asked the complainant at least ten times to identify the co-defendant before he did so.

4



Argument of the prosecutor whichisinvited by defense counsd'sargument isnot error.
Burnsv. Sate, 556 S.W.2d 270 (Tex. Crim. App. 1977). (emphasis supplied)

Id. at 754.

Appellant’ sobjection at trial was*to theinterjection of her personal opinion.” Therefore,
Hannah, isinappositeto theinstant case. No other cases were cited by the State on thisissue.

Therefore, we find the improper argument was not invited.

Having determined theimproper argument wasnat invited, wemust conduct aharm andlyssunder
TEX.R.APP.P.44.2(d). Under thisrule, theapplicablelega standard of review iswhether, inlight of
therecord asawhole, thereisareasonable poss bility theimproper argument might have contributed to
appdlant'sconviction. SeeDentonv. Sate, 920 SW.2d 311, 312 (Tex. Crim. App. 1996)(citing and
quoting Oronav. Sate, 791 SW.2d 125, 128 (Tex. Crim. App. 1990)). Inapplyingthisstandard of
review wefocusontheerror anditspossibleimpact. SeeHarrisv. Sate, 790 S.W.2d 568, 586-88
(Tex. Crim. App. 1989). "If theerror wasof amagnitudethat it disrupted the [factfinder's] orderly
eva uation of theevidence, nomatter how overwhe ming it might have been, thenthe convictionistainted.”
Id. at 588.

When parforming thistypeof harmlesserror andys's, thefollowing factorsshould beconsdered:
1) thesourceof theerror; 2) thenature of theerror; 3) whether theerror wasemphasized anditsprobable
collaterd implications, 4) thewe ght ajuror would probably place upontheerror; and 5) whether dedaring
theerror harmlessencouraged the Stateto repeat it withimpunity. Orona, 791 SW.2d at 130. Though
no onefactor isdispositive, theexistenceand severity of thesefactorsareindicative of theharm caused

by the State's improper argument.

First, thesourceof theerror wasthe State. Second, the nature of theerror wasto provide
expression of persona opinioninorder to bolster theevidenceat trial. SeeRobillard, 641 SW.2d at

912. These two factors militate toward a finding of harm.

Third, theerror wasnot emphasi zed by theprasecutor. Indeed, eventhoughthetria court erred
inoverruling appellant’ sobj ection, the State did not continuewith theargument. Instead, the State



discontinued theargument and proceeded to summarizethetestimony adduced at trial. Thiscaseis
therefore comparableto Orona, wherethe State did not advancetheimproper argument. TheOrona
Court noted that had the State continued with theimproper argument, areversal might havebeen
necessary. 791 S\W.2d at 130. ThisdistinguishesthecasefromWilsonv. Sate, 938 SW.2d 57, 62
(Tex. Crim. App. 1996), where the State’ s continuation of the improper argument called for reversal.

Regarding thefourth factor, theweight ajuror would probably place upontheerror, wefindtheat
asit pertained to gopd | ant thej ury would have placed littleweight ontheargument. Clearly, theargument
wasmadein responseto the complanant’ ssuspect in-court identification of gopdlant’ sco-defendant. As
noted, inpart |, supra, the complainant identified appellant asthe robber who used the firearm.
Appdlant’ sidentificationwasnot serioudy questioned during trid. Moreover, gopdlant gaveavideo taped

statement where he admitted committing the charged offense.

Thefind factor isthe probableeffect of holding the State'simproper argument harmless. While
wefear declaring theerror harmlessmight inspirethe Stateto make similar arguments, wenotethat the
error herewasnot inthemagnitude of theerror in Wilson, wherethe State struck at the defendant over
the shoulders of counsel. 938 SW.2d at 62.

Whenthesefactorsare congdered, wehold theerror washarmlessin that it did not contributeto

appellant’ s conviction.
B.
Appellant next contends the following argument was improper:

[S]pesking of Tazzie Gray if Antonio Orobio Quintilliano saystha TazzieGray andhe
didn’t commit theserobberies. Why didn't hebring her totestify? Why did henaot bring
her toSt at thestand and tell you thesamething hetold you? Thereisnolega reasonin
the world why he didn’t call that witness to the stand.

* %k * %

The Sateisnot theonly personthat hastheability to subpoenawitnessesand compd ther
testimony. Y ouknow or you should know thet if there sanything thislawyer thinksthat
hecanbring forward onthat withesssand to get hisclient off hecoulddoit. Oneexample
right hereisthetestimony of hisowndient. 'Y ou noticewhen he put thequestion mark by
hisclient hewasassuming what theother two didtdll thetruth? Y oualsonoticeinhis
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closingremark hedidn’t addressit. Why didn’t headdressthetestimony of hisown
client? Why didn’'t he call Tazzie Gray to the stand? With --

Itiswithintheboundsof permissiblejury argument for the Stateto comment on the gppellant's
fallureto call competent and material witnesses. Sonnier v. Sate, 913 SW.2d 511, 523 (Tex. Crim.
App. 1995); Albiar v. Sate, 739 SW.2d 360, 362-63 (Tex. Crim. App. 1987). The Statemay also
arguethat thedefendant'sreason for failing to cal competent and materid witnessesisthat such tesimony
would beunfavorabletothedefendant. Carrillov. Sate, 566 S.W.2d 902, 912-13 (Tex. Crim. App.
[Panel Op.] 1978); Reesev. Sate, 905 S.W.2d 631, 637 (Tex. App.—Texarkana 1995, pet. ref’ d).
Theargument of the Statewasjustifiableand did not shift theburden of proof. If appellant had called
TazzieGray, her testimony might very well havenot been favorableto gppdlant. Thisargument waswithin

the proper scope of closing argument.
C.
Appellant next complains of the following argument by the State:

Alongwiththesamelinesof aphotospreadd sc] on Earl Bundagewhat isthat a
red herring, arabbit trail? Don't you know that if either oneof thosemen believed that
Earl Bundagewasthetrue perpetrator of thiscrimethey could havecompeled himto
come to court. They could have compelled that police officer to compile that
photospread? What they want to do isstand behind thetreeand say Earl Bundage, ook
at him. He'sthe one. They could have made that happen but they didn’t.

Appd lant’ sobjection that the prosecutor’ sargument wasan attempt to shift the burden of proof

was overruled.

Whether appel lant could have compelled the policeto prepare aphotospread isquestionabl e;
however, the objection by counse wasagain that theburden of proof wasbeng shifted. Theargument by
the State correctly referred totheright of appdlant to call witnesseson hisbendf and wasad so aresponse
totheargument of appellant and missing witnessesand gapsin the State’ spresentation. See Sonnier,
913 SW.2d at 523.



Finally, appellant complains of the following argument:

Theonly personthat hasthemotivetolieinthiscaseis[gppdlant]. He stheonethat’s
facing 15yearsto Qyearsor lifeinprisonfor thisoffense. He stheonethat told you that
he' sanillega immigrant from Columbiathat smokesdopein thiscountry and wascaught
with 14 gramsof cocainebeforethiscasewasevenfiled. He' sgot themotivetolie.
Nobody else does.

Appdlant damstheforegoing argument wasare-assartion of theargument that only the prasecutor
knew thetruefactsand that the defense attorney was attempting to hideinformation fromthejury.
Appdlant, however, failed to object to the above argument and hasnot preserved theissuefor appellate
review. SeeCockrell v. Sate, 933S.W.2d 73, 79 (Tex. Crim. App. 1996), cert. denied, 520 U.S.
1173 (1997).

Appellant’s sole point of error is overruled. The judgment of thetrial court is affirmed.

/s CharlesF. Baird
Justice

Judgment rendered and Opinion filed April 27, 2000.
Panel consists of Chief Justice Murphy and Justices Anderson and Baird.?
Do Not Publish — TEX. R. APpP. P. 47.3(b).

2 Former Judge Charles F. Baird sitting by assignment.
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