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OPINION

Jack Svisher gpped sfromasummary judgment grantedinfavor of the Stateof Texasin hislawvsuit
aleging disability-based discrimination. Becausewefind that certain of Swisher’ sclamsarewaived, that
cartandamsarebarred by sovereignimmunity, and that certain damsaredigproved asametter of law,
we affirm the judgment.

|. Background

Swisher, an attorney who represents clients before the Texas Workers Compensation
Commission, dlegesthat heisdisabled. InhisFourth Amended Petition, hedoesnot specify thenature



of hisdisahility. Inhisaffidavit accompanying hisPlaintiff’ sResponseto Defendant’ sMation for Summeary
Judgment, heaversthat becauseof physica pardyss hehasdifficulty manipulaing papersand hasdifficulty
traveling to commission hearings. Hedatesthat since 1952 both of hisarmshavebeen parayzed along
withmorethantwo-thirdsof hisbreathing srength, that hemust degpinanironlungat night, andthat he
hasbeen using arespirator snce1994. Becauseof hisdisabilities, heargues, itisdifficult for himto
manipulate paper physicaly, makingit difficult for himtofileand mail pgper documents. Hemust use
employeesto he pwith paperwork, and thisexpensereducesthe profitability of hislaw practice. Heaso
arguesthat because heisdependent uponarespirator, travel tocommission hearingsisdifficult or

impossible.

Inhislivepetition, hecomplainsthat (1) the State, without judtification, hasdenied morethantwenty
of hisrequedtsfor cartainfees, (2) the State hasunlawfully requested additiond verificationfor certainfee
requests, (3) the Stateunlawfully discriminatesagaing him by failing to alow himto submit hisvarious
commissonfilingseectronicdly rather than by mail; (4) the State unlawfully requireshimto give seven-
days noticeof hisintent to attend acommiss on hearing by spesker phone; and (5) the State unlawfully
hasfaledtoingal asystem that would dlow himto attend commiss on hearings satewide by computer
video conference. Swisher dleged thet the State sactionsand omissonsviolated Chapter 104 of the Civil
Practicesand RemediesCode, TEX. CivV. PRAC. & REM. CODEANN. 88 104.001-.009 (Vernon 1997
& Supp. 2000) (State Liability for Conduct of Public Servants); Chapter 106 of the Civil Practicesand
Remedies Code, TEX. Clv. PRAC. & REM. CODE ANN. 88 106.001-.004 (Vernon 1997)
(Discrimination Becauseof Race, Rdligion, Color, Sex, or Nationd Origin); theTexas Tort ClamsAct,
TEX.CIV.PrRAC. & REM. CODEANN. 88 101.001-.109 (Vernon 1997 & Supp. 2000); theAmerican's
with Disabilities Act, 42 U.S.C.A. 88 12101-12213 (West 1995 & Supp. 1999); the Federal
Rehabilitation Act,29U.S.C.A. 88 701-7961 (West 1999 & Supp. 1999); and that the State’ sactions
and omissonsdeprivehim of rightsunder the Fourteenth Amendment of the United States Condtitutionand

under article 1, sections 3 and 19, of the Texas Constitution.

Thetrid court granted the State smation for summeary judgment. Ongpped, Swisher ligssixteen
“paintsof eror,” inwhichhecomplainsof variousaforementioned State actionsand omissons arguing that



suchactionsand omissonsviolatearticle, sections3, 3a, 13, and 19, of the State congtitution, the Tort
ClaimsAct, and Chapter 106 of the Civil Practicesand RemediesCode. Hethenlistsfour “issues
presented” inwhich hecomplainsthat (1) hissummary judgment evidenceraisesissuesof meterid fact as
towhether the Siateviolaied the ADA; (2) the Stateisnot entitled to Eleventh Amendment immunity from
hisclam assarted under ether theADA or the Tort ClamsAct; (3) hissummary judgment evidencehas
raised anissueof materia fact astowhether the Stateviolated the Tort ClamsAct; and (4) hissummary
judgment evidencerasesissuesof materid fact astowhether the Stateisentitledtoitsresjudicatadefense

asto his claims asserted under the ADA or the Tort Claims Act.
Il1. Discussion
A. Summary judgment

A summary judgment isproper only whenamovant etablishesthat thereisno genuineissueof
materia fact andthat itisentitled tojudgment asamatter of law. See TEX. R. Civ. P. 166a(c); Snilley
v. Hughes, 488 SW.2d 64, 67 (Tex. 1972). Inasummary judgment proceeding, the burden of proof
iIsonthemovant and all doubtsasto theexistence of agenuineissue of fact areresolved against the
movant. See Roskey v. Texas Health Facilities Comm'n, 639 SW.2d 302, 303 (Tex. 1982).
Oncethemovant hasegtablished aright to summeary judgment, the burden sftsto the nonmovant, who must
respond to themoation by presenting tothetria court any issues precluding summary judgment. SeeCity
of Houston v. Clear Creek Basin Auth., 589 SW.2d 671, 679 (Tex. 1979).

On apped, themovant hasthe burden of showing thet thereisno genuineissueof materid factand
that itisentitled tojudgment asamaiter of law. Indecidingwhether thereisadisputed materid factissue
precluding summary judgment, wemust takeastrue proof favorableto thenonmovant and must indulge
every reasonableinferenceand resol ve any doubtsin favor of thenonmovant. See American Tobacco
Co. v. Grinnell, 951 S.W.2d 420, 425 (Tex. 1997).

A mationfor summary judgment must expresdy present thegroundsuponwhichitismadeandit
must stand or fall onthesegroundsalone. See TEX.R.Civ. P. 166a(c); Science Spectrum, Inc. v.
Martinez, 941 SW.2d 910, 911 (Tex. 1997). Whenthemotionfor summary judgment isbased on



severd different groundsand theorder granting themotionisslent astothereasonfor granting themoation,
theappd lant must show that each independent ground alleged in the motionisinsufficient to support
summary judgment, and thesummary judgment must beaffirmedif any of thetheoriesismeritorious. See
Malooly Bros. v. Napier, 461 SW.2d 119, 121 (Tex. 1970).

A party without presenting summary judgment proof may movefor summary judgment onthe
ground thet thereisno proof of oneor moreessentid e ementsof adam onwhich an adverseparty would
have the burden of proof at trial. See TEX. R. CIV. P. 166a(i).

B. Waiver

Onapped, Swisher dlegesthat thetrid court granted summary judgmentinviolationarticlel,
sections3aand 13, of the State condtitution and that the Stateisnot entitled toimmunity under theEleventh
Amendment of theUnited State CondtitutiononhisADA and Tort ClamsAct daims. Wecannot reverse
asummary judgment on any issue not specifically presented to thetrial court. SeeMcConnell v.
Southside Indep. Sch. Dist., 858 S\W.2d 337, 341 (Tex. 1983). Swisher waived any appellate
complaintby failingtoraisearticle 1, sections3aand 13, of the state constitution or the Eleventh

Amendment before the tria court.

Swisher haswaived other issues. InhisFourth Amended Petition, Swisher dlegesviolationsof
articlel, sections3and 19, of the state congtitution and of the Federal Rehabiilitation Act, 29U.S.C.A.
88701(8) [9C] & 794 (Wext 1999). Astothedtateconditutiona complaints, Swisher merely complains
that thesummary judgment violated the cited condtitutiona provisons. Therefore, Sisher haswaved his
congtitutiona challengeby providing no gppdlateargument or authorities. See TEX. R.APP. P. 38.1(h);
Missouri Pac. RR. Co.v. Lemon, 861 SW.2d 501, 528 (Tex. App.—Houston[14" Dist.] 1993 writ
disw dby agr.) (Whereparty presentsno argument or authorities, party presentsnothing for review). As
for hisFRA daimsassertedin hisfourth petition, hehaswaived thecomplaintsby falling torasetheissues
on appedl.

C. Tort ClaimsAct

TheStatemoved for summary judgment, in part, on groundsthat Svisher’ sdamsunder the Texas



Tort Claims Act are barred by sovereign immunity.

Under thedoctrineof soveragnimmunity, the Stateisnot liablefor thenegligenceof itsemployees
absent congtitutional or statutory provisionfor liability. SeeLowev. TexasTechUniv., 540 SW.2d
297,298 (Tex. 1976). Under the Tort ClamsAct, the State haswaived immunity for property damage
and persond injury arisng fromthe use of amotor vehicleunder certain circumstancesand for persond
injury or death caused by a condition or use of tangible personal or real property under certain
circumstances. See TEX. CIv. PRAC. & REM. CODE ANN. § 101.021 (Vernon 1997).

Swisher doesnot dlegeinjury ariang fromtheuseof amotor vehicle. Hedleges rather, that the
State suseof officeequipment, which forced himto handle paper for variouscommissionfilings, wasan
unlawful useof tangiblepersona property. Wedisagree. Theuseof computersand other equipment to
collect, record, or communicateinformationisnot auseof “tangible persona property,” asrequiredto
subject the Statetoliability under the Tort ClaimsAct. SeeThomasv. Brown, 927 SW.2d 122, 128
(Tex. App—Houston[ 14" Dist.] 1996, writ denied). Swisher complainsof thecommission’ spalicy barring
eectronicfiling. The Stat€ suseof officeequipment to collect, record, and communicateinformationin
compliancewiththispolicy barring dectronicfilingisnot auseof tangible persona property asrequired

to subject the State to liability under the act. We overrule Swisher’sissue under the Tort Claims Act.

D. ADA

! The statute provides as follows:
A governmental unit in the stateisliablefor:

(D] property damage, personal injury, and death proximately caused by thewrongful act
or omission or thenegligence of an empl oyeeacting within hisscope of employment
if:

(A) the property damage, personal injury, or death arisesfrom the operation or
use of a motor-driven vehicle or motor-driven equipment; and

(B) theemployeewould bepersonally liableto the claimant accordingto Texas
law; and

2 personal injury and death so caused by acondition or use of tangiblepersonal or real
property if the governmental unit would, were it a private person, be liable to the
claimant according to Texas law.
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The State moved for summary judgment on groundsthat therewasno proof of oneor more
essentid dementsof Swisher’ sclamsasserted under theADA, see TEX. R. CIV. P. 1664(i), or that the
Statecondusively negated an essentia dement of Swisher’ scauseof action, see TEX.R.Civ. P. 166(C).

Under the ADA, noqudifiedindividua with adisability shall by reason of suchdisability, be
excluded from participationinor bedenied thebenefitsof theservices, programs, or activitiesof apublic
entity or be subjected to discrimination by any such entity. See42U.S.C.A. 812132 (West 1995). To
proveapublic programor serviceviolaesTitlell of the ADA, aplaintiff must show (1) heisaqudified
individud withadisahility; (2) hewasather exduded from partiapationin or denied thebenefitsof apublic
entity’ sservices, programs, or activities, or wasotherwisediscriminated againg by thepublicentity; and
(3) suchexcluson, denid of benefits, or discrimination wasby reason of hisdisability. SeeWeinreich
v. LosAngeles County Metro. Transp. Auth., 114 F.3d 976, 978 (9" Cir. 1997). Thediscrimination
that must beeliminatedisthediscriminatory effect that resultsbecause of thedisability. SeeKornblau
v. Dade County, 86 F.3d 193, 194 (11" Cir. 1996).

Although regulaionspromulgated by the Justice Department interpreting the ADA arencot binding
onus wemay look totheregulationsasanadininterpretingthe ADA. Atleast onefederd court hasheld
that theregulationsareentitledto“ condderableweight.” Seeid. Theregulationsrequireapublicentity
to makereasonablemodificationsin policies, practices, or procedurewhen themodificationsare necessary
to avoid discrimination on thebasi sof disability, unlesstheentity can demonstratethat making the
modification would fundamentally alter thenatureof theservice, program, or activity. See28C.F.R.§
35.130(b)(7) (1999). Under theregulations, apublicentity must operateeach service, program, or ctivity
sothat thesarvice, program, or activity, whenviewed initsentirety, isreadily accessbleto and usableby
individua swithdisabilities. See28 C.F.R. §35.150(a) (1999). Inthosesituationswherepersonnd of
the publicentity beievethat the proposed actionwould fundamentaly dter thesarvice, program, or activity,
or wouldresultinunduefinandid and adminigtrative burden, the public entity hastheburden of proving thet
compliance with 8§ 35.150(a) would result in such alteration or burdens. See § 35.150(a)(3).

For adisabledindividud’ scomplaint to beredressbleunder the ADA, theindividud’ sinability to

participateinaprogram or to receiveabenefit must arisefromthedisability. InWeinreich, apublic



trangt sysem refused to exempt adisabled individua fromitspolicy requiring disabled participantsinits
reduced-fareprogramto providecartain medicd information. Theadmittedly disabled plaintiff alleged thet
hispoverty prevented him from employing aprivatedoctor to providetheinformation. Thecourt held thet
hisingbility to participateinthe program semmed not from hisdisability, but from hisindigence, whichwas
not covered under the ADA. See Weinreich, 114 F.3d at 978.

1. Delays and Added Requirements

Asmentioned above, Swisher complainsof fivecommissonactionsor omissons. Inhisfirgdand
second complaints, hearguesthat the commission delayed or rejected twenty of hisrequestsfor atorney’s
feesand that the commissionrequired himto provideextraverificationfor hisattorney feeand expense
requests. Swisher providesno proof to support hisADA claims. SeeTEX.R.Civ.P.166a(i). For
summary judgment purposes wemust assumethet Svisher isaquidifiedindividua with adisahility andthat
thecommissonisapublicentity. Without commenting on how onerouseach reguirement may be, wenote
that Swisher fallsto dlegehow hisdisahility preventshim from participating in commission programsor
preventshimfrom receiving commission benefits. Whatever difficulties Swvisher may havein connection
with hisdelayed expenseand feerequestsand in connection with additiona verification of such requests,
hedoesnot alegethat such difficultiesarisefrom hisdisability. Thecomplained-of tasksaresmply
additiona requirementsrelated to hisrequest for certain feesand expenses. Totheextent that either of the
two actionsor omissonsreatesto hiscomplaint about having to manipulateadditiona paper physcaly,

we address such complaint below.
2. Electronic Filing

Inhisthird complaint, Swisher arguesthat thecommisson’ sfailureto accept dectronicfilingsis
discriminatory becausedueto hispardyss, hecannat physcaly manipulatethe sheetsof pgper and hemust
hireoffice help to manipulatethe paper for him. Swisher doesnot dlege helacksmeaningful accessto
commission programsor benefits. Hecomplainsof the added expenseof hiring employeesto manipulate
paper. Liketheplantiff in\Weinreich, Sisher arguesthat such programsand benefitscost himmorethan
hecan, or wishesto, spend. If theWeinreich plaintiff’ sindigencedid not entitle himto amodification of
governmenta policy, neither will Swisher’ slack of profitability entittehimtoamodification. Swisher's
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pleadingsallegeno communicationsbarrier arisng fromhisdisability. Astothiscomplaint, Swisher
providesno proof that any presumed exclusion, denid of benefits, or discrimination wasby reason of his
disability. See TEX. R. Clv. P. 166a(i).

3. Notice Requirement

Inhisfourth complaint, Swisher arguesthat the State discriminatesagaingt him by requiringhimto
provideseven-days noticeof hisintent to attend acommission hearing by speaker phone. Swisher
complainsnot only of theadded expense, but complainsadditiondly thet whileanon-disabled atorney is
ableto gppear a ahearingin person a thelast minutewithout giving advanced notice, Swisher isprevented

by the requirement from similarly appearing by teleconference at the last minute without notice .

Initidly wenotethat thecommisson generdly requirestendays noticefromanindividua wishing
specid accommodationsdueto alanguagebarrier or ahandicap.? Theuncontroverted evidenceshows
that, for Swisher, thecommiss on trimmed therequired noticeto seven days. Thecommissonasotold
Swisher that dthough written noticewaspreferred, it wasnot required, and thet hecould trim hisexpense
by submitting hisrequest by telephone. Asandternative, thecommissiontold Swisher hecouldgive
tel econference notice by requesting such appearancewhen hefiled hisroutine paperwork withthe

commission, such as his representation notices’® or his requests for Benefit Review Conferences.*

2 28 TEX. ADMIN. CODE § 140.2 (1999) (Tex. Workers Compensation Comm’n, Special
Accommodations) provides as follows:

(a) Thecommission, onitsown motion or upon request, will provide special accommodationsto an
individual who intendsto participate in aproceeding and who does not speak English, or who hasa
physical, mental or developmental handicap.

(b) A request for special accommodations may be made by theindividual desiring them, thecarrier,
or anyone knowing of the need.

(c) The request:
(1) may be made in any manner;
(2) should describe the special accommodations needed; and
(3) should be sent to the commission no later than 10 days beforethedate of the proceeding.

3 28 TEx. ADMIN. CODE § 150.2(b) (1999) (Tex. Workers' Compensation Comm’n, Qualification
(continued...)



Theuncontroverted proof showsthet the commiss on needed the advance noticeto providenotice
to other partiesof Swisher’ stdephone gppearance; to arrangetd econferencing through the satete ephone
network; and to designateastaff personwhowould berespongblefor getting the gpplicable partiesonthe
line, for dedling with technical problemssuch asbusy long-distancecircuits, and for reconfiguringthe

hearing room for speaker-phone use.

3 (...continued)
and Authorization of Attorney to Practice Before the Commission) provides as follows:

An attorney who representsaclaimant for benefitsshall notify thecommissioninwriting withinten
daysof undertaking therepresentation of theparty. Thewritten notice shall identify theattorney and
the claimant and the injured employee (if different from the claimant).

* 28 TEX. ADMIN. CODE § 141.1 (1999) (Tex. Workers Compensation Comm’ n, Requesting and
Setting a Benefit Review), provides as follows:

a) A request for a benefit review conference may be made by a claimant, a sub-claimant, acarrier,
or an employer who has contested compensability.

b) Except as provided in subsection (c) of thisrule, arequest for abenefit review conference shall:
1) be made on form TWCC 45, Request for Setting a Benefit Review Conference;
2) identify and describe the disputed issue or issues; and
3) be sent to the commission.

¢) Anunrepresented claimant may request abenefit review conference by contacting thecommission
inany manner. The commission shall acknowledgeto the claimant in writing receipt of therequest.

d) The commission shall set a conference to be held:
1) within 40 days of the date the request is received; or
2) if the commission determinesthat an expedited setting isneeded, asprovided by §§140.3
of thistitle (relating to Expedited Proceedings), within 20 days of the date the request is
received.

e) After settingtheconference, thecommission shall provide, by first classmail or personal delivery,
written notice of the date, time and location to the parties and to the employer. The notice shall be
provided:

1) at least 30 days before a conference set under subsection (d)(1) of thisrule; or

2) at least 10 days before a conference set under subsection (d)(2) of thisrule.

f) The conference will be conducted at a site no more than 75 miles from the claimant's residence
at thetimeof injury, unlessthe commission determinesthat good cause existsfor selecting another
site.



Theuncontroverted summary judgment proof showsthat the State of fered to makereasonable
modificationsand that the noti ce requirement did not deprive Swisher of program participation or of
commisson benefits. Swisher provided no controverting evidenceto raseagenuineissueof materia fact

asto his ADA claim in connection with this act or omission. See TEX. R. CIv. P. 166a(c).
4. Video conferencing

Inhisfifth complaint, Swisher arguesthat thecommission’ sfaluretoingtal video conferencing
equipment forced himto rely only on telephone conferencing and deprived him of the chanceto be present
visudly a& commissonhearings. InhisFourth Amended Petition hedlegesonly thet thevideo conferencing
capabilitieswould alow himto“ seeothersat such hearingsand beseen by them.” Inhissummary
judgment proof, heaversthat thelack of video conferencing preventshistaking casesoutsdeof hishome

city of Houston and requires him to hire other attorneys to attend hearings.
His arguments fail for three reasons.

Hr4t, theuncontroverted proof showsthat hehasaccessto hearingsby teleconferencing. Hedoes
not argueand providesno proof to demonstratethat hislack of visua presenceat hearingsdepriveshim

of meaningful access to commission programs or benefits.

Second, although the proof differsasto the cost to the commission of such asystem,’the
commisson offered two affidavitsgtating that the system Swisher proposed wastechnicaly inadequate.
CommissonemployeeEileen Miller, who attended three software demondtrations, Sated thet thesystem
limited the size of the viewing box to about one-quarter of the computer monitor’ sscreen, that the
movement of theremote party on the screen waschoppy, and that the audio was choppy and not of an
acogpteblequdity. Shedated thet four Houston benfit review officersand thetwo hearing officersdl hold
hearingsand that it waspossiblethat dl of their officeswoul d haveto bewired, adding totheexpenseand
disruption. Shefurther stated that in order to be heard and seen, the participantsat the software

demondrationwererequired toleaninto themicrophoneandintothevideo camera. Paul B. Diaz, adata

®> The State alleges the system would cost approximately $500,000 while Swisher allegesit would
cost approximately $5,000 for the video conferencing station.
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servicesdirector with the commiss on, who a so attended demonstrations, stated that the system had
difficultieswith picturefluidity and clarity and that improvementsin picturequaity would requiremore
expensvehardwareand thatimprovementsintheaudio sgna would requireahigh qudity, moreexpensve
communicationline. A summary judgment may bebased on such uncontroverted testimonid proof of an
Interested witnessif the evidenceisclear, positive and direct, otherwise credible and freefrom
contradictionsand incons stenciesand could havereadily controverted. See TEX.R. Civ. P. 166&(C).
Swisher failsto controvert thisproof, offering only hisaffidavitinwhich he statesthat hehasused the
system previoudy a variouscourt hearingsand inwhich hequotesajudgeassaying of thesystem, “This
Isfascinating technology and | think will bethewaveof thefutureand | havebeenred impressedwithit.”

Third, dthoughthe ADA may requirethe Stateto make reasonablemodifications, it doesnot
requireit toingtituteonly themodification requested by Swisher. Therecord containsno proof that the
proposed sysemwould dleviateany presumed disadvantagethat Swisher dleges. Thesystemadvocated
by Swisher may bethemast convenient for him, but we can say, asametter of law, that the ADA does
not require the State to adopt the proposed system.

Theuncontroverted proof showsthat the commiss on made reasonablemodificationsand thet the
systemn proposad by Swisher would fundamentaly dter thenature of theservice, program, or activity. The
uncontroverted proof also showsthat the services, programs, and activitiesof thecommission, when
viewedinthar entirety, arereadily accessbleto and usableby Swisher. Theuncontroverted proof so
showsthat the system propased by Swisher would result inundueadminigrativeburden onthe State. The
uncontroverted proof demongtratesthat the commissionisentitled tojudgment asamatter of law. See
TEX. R. CIv. P. 166&(c).

I11. Conclusion

Having overruled all of Swisher’ sissues, we affirm the trial court’ s judgment.
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/s Paul C. Murphy
Chief Justice

Judgment rendered and Opinion filed April 27, 2000.
Panel consists of Chief Justice Murphy and Justices Anderson and Hudson.
Do Not Publish — TEX. R. APP. P. 47.3(b).
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