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OPINION

Appd lant was charged by indictment with thefe ony offenseof possesson of lessthan onegram
of cocaine, enhanced withtwo prior felony convictions. A jury found gppellant guilty aschargedinthe
indictment, found both enhancement paragrgphstrue, and assessed punishment a confinement for tenyears

in the Institutional Division of the Texas Department of Criminal Justice. We affirm.

Appd lant’ scourt-gppointed attorney filed abrief inwhich shecondudesthat the gpped iswhally
frivolousand without merit. Thebrief meetstherequirementsof Andersv. California, 386 U.S. 738,
87 S.Ct. 1396, 18L.Ed.2d 493 (1967). Thebrief presentsaprofessional eval uation of therecord



demonstrating why there are no arguable points of error to beadvanced. SeeHighv. Sate, 573
S.W.2d 807, 811 (Tex. Crim. App. 1978).

A copy of counsl’ shrief wasddivered to gopelant. Appdlant wasadvised of hisright toexamine
theappellaterecord andtofileapro seresponse. Appellant hasfiled apro seresponsetothe Anders
brief asserting two arguable pointsof error: (1) that thereisno evidenceto support hisconviction; and
(2) that counsel rendered ineffective assistance at trial.

LEGAL SUFFICIENCY OF THE EVIDENCE

Firs, appdlant claimsthereisinsufficient evidenceto support hisconviction. Indetermining
whether theevidenceislegdly sufficient to support theverdict, wewill review al theevidenceinthelight
most favorabletotheverdict to determinewhether any rationd trier of fact could havefound theessentia
elementsof theoffensebeyond areasonabledoubt. See Jacksonv. Virginia, 443U.S. 307, 318-319,
99S.Ct. 2781, 2788-2789, 61 L .Ed.2d 560 (1979); Clewisv. State, 922 SW.2d 126, 129 (Tex. Crim.
App. 1996). Inconductingthisreview, wewill not re-evaluatetheweight and credibility of theevidence;
instead, weact only to ensurethejury reached arational decision. SeeMunizv. Sate, 851 S.W.2d
238, 246 (Tex. Crim. App. 1993). Wedo not weightheevidencetending to establishguilt against the
evidencetending to establishinnocence. SeeExParteElizondo, 947 SW.2d 202, 205 (Tex. Crim.
App. 1996). If theevidenceof guilt sanding aoneissufficient for arationa trier of fact tobdieveinthe
guilt of the defendant, wedo not carehow much credible evidence was presented to establishinnocence.
Seeid. Toestablishunlawful possession of acontrolled substance, the Statemust provethat: (1) the
accusad exercised care, custody, control, or management over the contraband; and (2) theaccused knew
the matter possessed was contraband. SeeKingv. State, 895 S.W.2d 701, 703 (Tex. Crim. App.
1995). Weview theevidenceinthelight most favorabletotheverdict to determineif the Statemet its

burden.

OnAugust 10, 1997, police obsarved gppdlant and two companionswalking down the center of
thedreetinanareaknownfor narcoticsdedingsand progtitution. Appel lant’ sright hand wasclosedina
figt. Policeattempted to detain appellant and hiscompanionsfor violating acity ordinancethat prohibits
wakinginthestreet whensdewaksareprovided. Appellantignoredan order to placehishandsonthe



hood of thepolicecar. Instead, hewa ked toward therear of thecar, turned hisback tothepolicecar,
tilted hishead back, and placed hisright hand to hismouth. Appellant wasobserved shoveling what
appeared to beahandful of crack cocainerocksinto hismouth. Whileappellant waschewingthe
substance, officersexited their police car and ordered appel lant to pit out the substance. Appellant
continued chewing and began gtriking the officerswith hisfiss. Whileofficersattempted to subdueand
handcuff appdlant, appe lant reachedinto hispants pocket, retrieved what appeared to bemorecrack

cocaine, placed it in his mouth, and chewed and swallowed the substance.

During the courseof the struggleto handcuff appe lant, when officersbent appellant’ sbody over
thehood of thepatrol car, someflakesof the substance gppe lant had been chewing fell out of hismouth
andlanded onthehood of thecar. After gppellant fled on foot and was caught and handcuffed, officers
retrieved aminusculeamount (“likeabunch of grainsof salt”) of the substancethat had fallenfrom
appelant’ smouth fromthehood of thecar. A chemist performed five separatetestson the substance

recovered from the hood which tested positive for cocaine.

After gopdlant wastrangported to thehospit emergency room, hewent into convulsonsandlogt
constiousness. A drug test performed on gppellant onthedate of hisadmissionto thehospital waspogtive
for cocaine. Medicd recordsadmitted in evidenceat trid show that gppellant washospitalized following
hisarrest for about eighteen daysfor adrug overdose. A chemica dependency counsd or who consulted
with appdlant at thehospital testified that appel lant told him that hewasnot addi cted to drugsbut had

swallowed large amounts of cocaine to avoid arrest.

Because (1) gppdlant was seen chewing and swalowing what was determined to becocaine, and
(2) adrug test performed on appellant was positivefor cocaine, and (3)appel lant washospitalized for
severd weeksastheresult of adrug overdose, and (4) gppellant admitted he had swallowed cocaineto
avoidarest, wefindthat arationd trier of fact could havefound beyond areasonabledoubt that appe lant
exercised care, custody, control, and management over the contraband and that appel lant knew the
substance possessed was contraband. See Harmond v. Sate, 960 S.W.2d 404, 406 (Tex.
App.—Houston[1st Dist.] 1998, no pet.); Nelsonv. Sate, 881 S.W.2d 97, 100 (Tex. App.—Houston
[1st Dist.] 1994, pet. ref’d). We hold that the evidence was legally sufficient.



FACTUAL SUFFICIENCY OF THE EVIDENCE

After angppdlate court determinesthat theevidenceislegdly sufficient to support theverdict, the
court may proceedto determinefactua sufficiency. SeeClewisv. Sate, 922 SW.2d at 129. Factua
sufficiency review beginswith the presumption thet theevidence supporting thejury’ sverdict waslegaly
sufficient to support theconviction. See Sonev. Sate, 823 SW.2d 375, 381 (Tex. App—~Austin 1992,
pet. ref’ d, untimely filed). Becausethereviewing courtisnot boundtoview theevidenceinthelight most
favorabletothe prosecution, it may consider thetestimony of defensewitnessesand theexistence of
aternativehypotheses. See Schexnider v. Sate, 943 SW.2d 194, 198 (Tex. App.—Beaumont 1997,
nopet.). Weareonly toreverseif, uponviewingdl of theevidenceand takinginto account al reasonable
inferences, wefind theverdict isso againgt thegreat weight and preponderance of theevidenceastobe
manifestly wrong and unjust. See Clewisv. Sate, 922 S.W.2d at129.

Inthiscase, appdlant presented no witnessesnor physicd evidencein hisbehaf. Heattempted
toraisereasonabledoubt during thetriad through cross-examination of the State’ switnessesby histria
counsd. Thiswasan attempt torasean dternativehypothes sthet gppe lant had ingested Tylendl 3ingteed
of cocaine. Thejury chose, however, to disregard gppdlant’ shypothes's. Wecannot say that thejury’s
verdict wasso contrary totheoverwhe ming weight of theevidenceasto bemanifestly unjust, or thet the
verdict shocksthe conscience, or clearly demonstratesbias. SeeClewisv. Sate, 922 SW.2d at 129;
Sonev. Sate, 823 SW.2d at 381. Thus, weconcludetheevidenceisfactually sufficient to support

appellant’ s conviction for possession of cocaine.

EFFECTIVE ASSISTANCE OF COUNSEL

Appdlantdamsthet trid counsd rendered ineffectiveass sanceasevidenced by hisfalureto: (1)
object totheadmission of gppellant’ soral confesson; (2) object to theadmission of gppdlant’ smedica
records; (3) object to testimony involving theflakeof cocaine; (4) request averdict of not guilty fromthe
jury; (5) request thejudgeto ingruct thejury to render averdict of not guilty; and (6) object to unspecified
hearsay. Inorder to establishaclamfor ineffectiveass sance of counsd, the defendant must show that:
(2) counsdl'srepresentation fell bel ow an objective standard of reasonabl eness, based onprevailing
professond norms, and (2) thereisareasonableprobakility that, but for counsd'sunprofessond errors,



theresult of the proceeding would have been different. SeePerrettv. Sate, 871 S.W.2d 838, 840
(Tex.App.—Houston[14th Dist.] 1994, nopet.) (citing Srickland v. Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984)); Wilkerson v. State, 726 S.W.2d 542, 548 (Tex. Crim.
App.1986). A reasonableprobability isdefined asaprobability sufficient to undermineconfidenceinthe
outcome. See Miniel v. Sate, 831 SW.2d 310, 323 (Tex. Crim. App. 1992).

Judicial scrutiny of counsel's performance must be highly deferential. See Strickland v.
Washington, 466 U.S. a 689, 104 S.Ct. at 2052. A reviewing court must indulgeastrong presumption
that counsd'sconduct fallswithinthewiderangeof reasonable professond assistance; thatis, gppelant
must overcomethe presumption thet, under the circumstances, the chalenged action might beconsdered
soundtrid srategy. Seeid. Counsd'sperformancemust bejudged by thetotality of therepresentation.
SeeChathamv. Sate, 889 SW.2d 345, 349 (Tex. App.—Houston [14th Dist.] 1994, pet. ref'd). An
Ineffectivenessclaim cannot bedemondrated by isolating one portion of counsd'srepresentation. Seeid.
at 351. Under the Srickland test, the defendant bearsthe burden of proving ineffective ass stance of
counsel. SeeJacksonv. Sate, 877 SW.2d 768, 771 (Tex. Crim. App. 1994). Contentions of
Ineffectivenessmust be proved by the accused by apreponderance of theevidence. See Ex parte
Kunkle, 852 SW.2d 499, 505 (Tex. Crim. App. 1993). Following Srickland, wemust determine,
for eachingtance of ineffective ass sancecited by gopdlant, whether defense counsd'sperformancewas
deficient before we reach the prejudice prong of the Srickland test. See Jackson v. Sate, 877
SW.2d at 771.

Ora Confession

Appdlant arguesthat counsd wasingffectivefor failing to object totheintroduction in evidence of
gppellant’ sord confesson. Robert Bal deras, achemica dependency counsdor at Ben Taub Hospitd,
wheregppd|ant wasadmitted following adrug overdose, testified et trid. Balderastedtified thet it washis
jobto screen, assessand refer patientswho had been referred to him by themedicineteamsat thehospital
after those patientshad tested pogitivefor illegd drugs. Appdlant wasreferred to Balderasby oneof the
doctorsat thehospitad. Balderasvisited gppellant inthe hospita and explained that “if he[appedlant] had
any problemswith chemica dependency, | would beglad to givehiminformation about al theresources



avaladle” Appdlantinformed Baderasthat hewasnot addicted to drugsand thereason he overdosed
on cocanewasbecause he had svallowed largeamountsof cocainetoavoid arrest. Appellant’ sattorney

objected to the testimony on the basis of hearsay. The court overruled counsel’ s objection.

Thevoluntary satementsmade by gppdlant werenot theresult of cugtodid interrogation because
the chemical dependency counsdor wasnot apoliceofficer, nor washeacting at therequest of police
officerstodicitincriminatinginformationfrom gppellant. Thequestionsasked by the counsdor, and
gppdlant’ sresponsestothem, werefor the purpose of determining whether gppellant needed information
onresourcesavailableto personswho arechemicaly dependant. Thereisnoindicationthat thestatement
wasnot voluntary. Statementswhich arenot theresult of custodia interrogation areadmissibleunder
Article38.22 of the TexasCodeof Crimina Procedureonthequestion of guilt. SeeHoover v. Sate,
603 SW.2d 882, 883 (Tex. Crim. App. 1980) (finding that Satementsmade by an accused toacounsd or
at aresdentia trestment center wereadmissibleand not the product of custodia interrogation); Arnold
v. Sate, 659 SW.2d 45, 48 (Tex. App—Houston [14th Digt.] 1983, nopet.) (holding that questionsby
nursewho treated the accused in the emergency room after hisarrest did not constitute custodial
Interrogation and gopdlant’ sresponsesto her questionswerevoluntary and properly admitted in evidence).
Sinceappdlant’ scounsd did object to thetestimony of thedrug counsel or intheinstant case, but the
testimony wasproperly admitted asdiscussed above, ineffectiveass sance of counsd isnot demondirated.

Medica Records

Appdlant’ sarguesthat ineffectiveassstanceof counse isdemonstrated by counsdl’ sfailureto
object totheintroduction of gppellant’ smedica records. Whenthe Statemovedtointroducegppdlant’s
medicd recordsinevidence, trid counsel objected clamingimproper notice. Thecourt overruledthe
objection after determining that themedicd recordshad beeninthederk’ sfilefor morethanfourteen days.

TheTexasRulesof Evidencedlow theintroduction of businessrecordsif they arefiledwiththe
clerk of thecourt at |east fourteen daysprior totheday onwhichthetrid commences. SeeTex. R. Evid.
902(10)(a). Counsd admitted that therecordshad been properly filed within therequired timeperiod;

thus, hisobjectionwasproperly overruled. Thereisnoindicationintherecord that counsel had not



reviewed themedicd recordsprior totria and wasthereforeinadequately prepared. |neffectiveassgance

of counsdl is not shown.

Testimony Regarding the Flake of Cocaine

Without elaboration, gppdlant complainsthat tria counsel wasineffectivefor falingtoobjectto
all testimony surrounding theflake of cocaine. Weareunableto determinethebasisfor appellant’s
alegation. Thepoliceofficer who observed theflakesof cocainefal out of gppdllant’ smouth ontothe
hood of thepatrol car wasentitledto rd atethefactsof theoffenseto thejury ashewitnessed thosefacts
onthedaeof theoffense. It wasdso proper toalow testimony of thechain of custody of theflakesfrom
the crime sceneto thecourtroom. Ineffectiveassistance of counsd isnot shown by counsd’ sfalureto

object to such testimony.

Request For Verdict of Not Guilty

Appdlant complainsthet trid counsd wasinefectivefor fallingto: (1) request averdict of not guilty
fromthejury; and (2) request thejudgetoingtruct thejury to render averdict of not guilty. Infact, tria
counsd didarguetothejury a theguilt orinnocencephase of thetrid asfollows “Andl amaskingyou
tofindMr. Lavignenot guilty in[thiscase] because, infact, the Statedid not proveall of thedementsof

the offense.”

Asstated previoudly, the evidencewas sufficient to support thejury'sfinding that appel lant
knowingly possessed acontrolled substance. Consequently, falling to request aningructed verdict after
theadmission of sufficient evidence doesnot render counse! ineffective. SeeJenkinsv. State, 870
S.\W.2d 626, 630 (Tex. App.—Houston [1st Dist.] 1994, pet. ref’ d); McGarityv. Sate, 5S.W.3d 223,
229 (Tex. App.—San Antonio 1999, no pet.).

Failure to Object to Hearsay

Appdlant querieswithout discusson, dtation to therecord, or supporting authority whether counsd
wasineffectivefor failing to object to unspecified hearsay tesimony regarding theeventsof theoffense.
Contrary to appdlant’ sassartion, our review of therecord reved sthat counsd did object onthebas sof
hearsay during the trial.



Further, in order to successfully argue on gpped that histrial counsd'sfallureto object toevidence
ashearsay condtituted ineffectiveass sance of counsd, gopdlant must show thet thetrid judgewould have
committed error inoverruling such an objection and that therewasno reasonabletrid strategy for failing
toobject. SeeVaughnv. Sate, 931 SW.2d 564, 566 (Tex. Crim. App. 1996); Johnsonv. State,
987 SW.2d 79, 90 (Tex. App.—Houston. [ 14th Dist.] 1998, pet. ref’ d). Appellant hasnot madesucha
showing. Further, isolated failuresto object do not demondrateineffective ass stanceof counsd a trid.
SeeBridgev. Sate, 726 SW.2d 558, 571 (Tex. Crim. App. 1986). No Texascourt definestheright
to effective counsel astheright to error-freecounsel. SeeHernandezv. Sate, 726 S.\W.2d 53, 58
(Tex. Crim. App. 1986). Appellant has not demonstrated ineffective assistance of counsel.

After reviewing therecord, counsd'sbrief, and appellant'sresponse, we agreewith appellate
counsd that thegpped isfrivolousand without merit. Wefind nothingin therecord that might arguably
support the appeal.

The judgment of the trial court is affirmed and the motion to withdraw is granted.

/s Paul C. Murphy
Chief Justice
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