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OPINION

Andrew Benjamin Ta erico gpped shisconvictionby ajury for capita murder. Thetrid court

sentenced himto lifeimprisonment. Inhisfirst point of error, appe lant contendsthetria court erredin

falingtograntamigtrid after ingructing thejury to disregard aninflammeatory remark by awitness. In

pointstwo, three, four, five, and six, appellant contendsthetrial court erred in admitting evidence of

gopd lant’ ssolicitation of Daton Collinsto commit two unrelated capita murders. Inpointsseven, eight,

nine, andten, heassartstheevidencewaslegdly insufficient to support gppelant’ sconviction either asa

principa or aparty. We affirm.



Ddton David Callins(Daton) met gopdlant through appd lant’ sstepson, and they becamefriends,
Ddtonwasonly 19 or 20 yearsold when hemet gppellant, and gppdlant was40 yearsold. Appellant was
fromtheEagt, and bragged about doing “ somejobs’ for acrimesyndicate. Appelant asked Ddtonif he
would doacontract murder in Chicagofor money, and Dalton agreed. However, the contract in Chicago
never materidized. Appelant later gpproached Da ton about killing aman who had sexudly assaulted
gopdlant’ syoung son. Ddton and hisbrother, Robert, went by theman’ shousein Jersey Villagelateat
night and checked for acar darm. After determiningtheman’ scar did not haveanaarm, Datontold
appdlant hethought hecould put abombinthecar. Appelant told Datonto hold off “ because something

else” was going on.

In February 1992, appellant told Dalton about CharlesFarguson. Appellant told Dalton that
Farguson wasan al coholic who abused hiswifeand teenage daughter. Appellant told Dalton that
Farguson’' swife, Annie, would pay themfor a“hit,” andindicated that gppellant and Dalton would split
$10,000.00for killing Farguson. Theresfter, Daton sartedinvestigating likely placestokill Farguson, and
discussed hisplanswith gopdlant. Appedlant and Datonfindly decidedtokill Fargusoninhishouse, and
that Annie Fargusonwouldlet Ddtonin. Annieand her daughter would thenleavethehouseand Ddton
would kill Farguson. Dalton did not get the actual final plan until the date of the killing.

OnMarch9, 1992, appd lant went to Daton’ shouseand told him hewastokill Farguson that
date. Hetold Datonto beat the Farguson houseat acertaintime, and Annie Fargusonwould beinthe
yard“doingsomething.” Ddtonwouldbeletinthehouseby Annie, and Annieand her daughter, Brandi,
wouldleave. Anniewould show DatonwhereFarguson kept hisguns. When hecamehomefromwork,
Datonwouldkill Fargusonwith oneof Farguson’ sguns, then ransack thehouse and steal somegunsto

make it look like Farguson was killed while interrupting a burglary.

Dalton’ sbrother, Robert, drove Dalton to thelocation, and let Dalton out at the corner of
Farguson’ sblock. Datonwaked acrosstheneighbors lavnsand met Annieinfront of Farguson’ shouse.
Datontold Annie, “youknow why I'mhere” and shelet himinthehouse. Annieand Ddtontaked for
ashorttime, and Annietold Dalton that hispayment was* contingent on getting theinsurance.” Annie
showed Ddton the bedroomwhere Farguson’ sgunswerekept, and Daton selected a.22 cdiber rifleto



use. Annieand Brandi | eft, and Datonwaited for Fargusoninthebedroom. Farguson camehomeafter
work, waked into thebedroom, and Ddton shat himthreetimesinthechest. Fargusonsounaround, fell
facedownintotheadjoining hdlway, and died. Daton dragged Farguson’ sbody back into thebedroom,
then ransacked thehouseto makeit appear that Farguson waskilled by aburglar. Datontook severd
riflesand shotguns, wrapped themin abedspread, then called gppd lant from theliving room tephoneto
comepick himup. Appdlant droveto Farguson’ shousein histruck, and Datonthrew thegunsintheback
of thetruck. Appellant drove Ddtonto Daton’ shouse, and left thegunswith Daton. A few dayslater,
appellant went to Dalton’ shouseand picked uptheguns. Daltonwasnever paid anything for killing

Farguson.

InMarch 1995, Robert Collinsreported themurder tothepolice. After hewasarrested, Daton
gaveadatementtothepolice. Appelant fledto Alabamaafter hefound out hewascharged with capita
murder. TheAlabamapolicearrested gppdlantin April 1995, and returned him to Houstonto tand tridl.

Inpoint one, gppellant contendsthetrial court erredindenying hisrequest for amidtrial after
Indructing thejury todisregard Daton’ snonrespons veanswer to aprosacutor’ squestion. Theprosecutor
asked Datonwhat smilar interestshe and gppd lant had that made gppedlant amentor to Dalton. Daton
replied they both liked wegpons, that appellant had beenin thearmed servicesand Ddton camefroma
sarviceoriented family, andthey “smoked alittlepot, drank somebooze.” Appdlant objected, andthe
tria court sustained the objection, and instructed thejury to disregard Daton’ stestimony that heand
appdllant smoked pot. Thetria court denied appellant’ srequest for amigtria. Appellant arguesthe

statement was highly prejudicial and could not be cured by thetrial court’s instruction.

Itiswell-settled that testimony referring to or implying extraneous of fenses can be rendered
harmlessby aningructionto disregard by thetrid judge, unlessit gppearstheevidencewassoclearly
calculated toinflamethemindsof thejury or isof such damning character asto suggest it would be
impossibleto removethe harmful impressonfromthejury'smind. Kempv. Sate, 846 S\W.2d 289, 308
(Tex.Crim.App. 1992), cert. denied, 113 S.Ct. 2361 (1993); Gardner v. Sate, 730 S.W.2d 675,
696-97 (Tex.Crim.App.1987). Wefind theuninvited and unembd lished referenceto gopdlant’ s“ smoking
alittlepot” with Daton--athough inadmissible--wasnot soinflammetory asto underminetheefficacy of



thetria court’ sinstructionto disregard. Kemp, 846 SW.2d at 308. Weoverrulegppd lant’ spoint of

error one.

Under point two, appel lant contendsthe State did not giveappel lant notice of itsintent touse
Ddton’ stestimony about gppdlant oliciting Daton to commit capital murder in Chicagoand Jersey Village
under rule404(b), TexasRulesof Evidence. Appdlant filed amotion requesting the Stategivehimnotice
of any extraneousoffensesitintendedto useinthetria of hiscasepursuant torule404(b). TheState

contends it was not required to give notice because appellant did not get aruling on his motion.

When adefendant relieson amotion to request notice pursuant to Rule404(b), it isincumbent
upon himto securearuling onhismotionin order totrigger thenoticerequirementsof thet rule. Espinosa
v. Sate, 853 SW.2d 36, 39 (Tex.Crim.App. 1993). Becauseappd lant did not securearulingon his

motion, the State was not required to give notice. Id. We overrule appellant’ s point of error two.

Inpointsthree, four, five, and Sx, gppel lant contendsthetrid court erredinadmitting Dalton’s
tesimony concerningthe” hits’ in ChicagoandinJarsey Village. Hearguesthat hewasontria for being
a“hitmean,” and Ddton’ stestimony about two extraneous* hits’ dearly harmed gppellant and deprived him

of afair and impartial trial.

Appd lant assartsthat Dalton’ stestimony onthetwo“ hits’ wasnot rdlevant. TEX.R.EvID.401,
402. Hecontendsthat if thisevidenceisrelevant, it should have been excluded under rule403, Texas
Rulesof Evidence, becausethe* probativevaueof thistestimony wassubstantialy outweighed by the
danger of unfair prgjudice, confusion of theissues, or mideading thejury, or by consderationsof undue

delay, or needless presentation of cumulative evidence.” TEX. R. EVID. 403.

Out of the presenceof thejury, thetria court conducted ahearing to determinewhether Dalton
should bedlowed totestify beforethejury about gppe lant’ ssolicitation of Datonfor contract killingsin
Chicagoand Jersey Village. Dalton stated appdlant goproached himin 1991 and asked Datonif hewould
liketo make somemoney by working onacontract killingin Chicago. TheChicago*“hit” never
meaterialized, and the subject wasnever brought up again by appd lant. Thereafter, Daton stated that
aopd lant gpproached him about killingamanin Jersey Villagewho had sexudly assaulted gppdlant’ sson.
Appellant suggested that Dalton use acar bomb, and told Dalton wherethe man lived. Dalton
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reconnoitered theman’ shome, tested acoupl e of devicesthat could beusad for acar bomb, and thenwent
back to appel lant for further instructions. Appellant told Dalton to hold off onthisjob for the present
because he had something eseworking. After hearingthetestimony, thetria court overruled gppdlant’s

relevancy objection and his rule 403 objection.

Appdlant firg assartsthe” hits” werenot rdlevant toany issueinthecase. The State contendsthe
evidencewasre evant to show therel ationship between the partiesand therolegppd lant played inthe
murder. Atthehearingonthe®hits” the prosecutor argued that the evidencewasadmissblebecausethey
werepart of gppdlant’ splanningand*“initiation” leading up to Farguson’ smurder. Appdlant’ sdefensve

theory was that he was innocent, and Dalton Collins was lying.

If the opponent of extraneous offense evidence objectsonthegroundsthat theevidenceisnot
relevant, violates Rule404(b), or congtitutesan extraneous of fense, the proponent must satisfy thetria
court that the extraneous offense evidence hasrel evance apart fromitscharacter conformity value.
Montgomeryv. Sate, 810 S.W.2d 372, 387 (Tex.Crim.App.1990) (opiniononreh’'g). If thetrial
court determinesthe evidencehasno rel evance apart from supporting the conclusion that the defendant
actedinconformity with hischaracter, itisabsolutdly inadmissible. Id. Ontheother hand, extraneous
offenseevidenceisadmissibleif the proponent persuadesthetria court that [theextraneousoffense
evidence] tendsto establish someed ementd fact, such asidentity or intent; thet it tendsto establish some
evidentiary fact, uch asmoative, opportunity or preparation, leading inferentidly toan dementd fact; or that
it rebutsadefensvetheory by showing, e.g. absenceof mistakeor accident ... [or] thatitisrelevant
uponalogicd inferencenot anticipated by therulemakers. Montgomery, 810 SW.2d at 387-388; see
also Taylor v. Sate, 920 SW.2d 319, 321 (Tex.Crim.App.1996), cert. denied, 117 S.Ct. 364
(1997). Aslongasthetrid court’ srulingwaswithin thezone of reasonabledisagreement, thereisno abuse
of discretionandthetrial court’ srulingwill beupheld. Montgomery, 810 SW.2d at 391. Seealso
Santellan v. Sate, 939 SW.2d 155, 168-169 (Tex.Crim.App. 1997).

Appellant testified that Dalton Collinsworked at hisinsurance agency for atime, thenwas
terminated for tryingto Al drugstoacusomer. Appdlant Sated thet hewasunawarethat Annie Farguson
washaving any domestic problems, and hedid not know CharlesFarguson. Hestated henever takedto



Ddton about killing Charles Farguson, heknew nothing about themurder, and took no partinthemurder.
After Fargusonwaskilled, gppdlant gated hemoved to Alabamatolivewith hiswife srddives Hedated
heknew that he had been charged with an offense, but hemoved to Alabamaontheadviceof anattorney.

Becausegppdlant denied any complidity in Farguson’ smurder, gopellant’ sidentity and intent were
elementd factsof consequenceand theextraneous* hits’ wereadmissibleasre evant to show gppdlant’s
identity andintent to murder CharlesFargusonfor remunerationfrom AnnieFarguson. SeeTaylor, 920
SW.2d 319, 321 (gppdlant denied committing themurder; court of crimina gppealsfound that evidence
of anextraneousoffenseof agmilar earlier murder wasrdevant to show gppdlant’ sidentity, intent, motive,
andtorebut gppdlant’ sdefengvetheory). Wefindthetrid court correctly found the* hits’ wererdevant.

Appd lant further objected that the probative va ue of theevidencewas subgantialy outweighed
by thedanger of unfair prejudice under rule403, Texas Rulesof Evidence. Onceitisfoundthat an
extraneousoffenseisrelevant, atrial court must determineif the probativevalueof theevidenceis
substantially outwei ghed by thedanger of unfair preudice. Taylor, 920 SW.2d at 321; Montgomery,
810SW.2d a 389. Inmakingthisdeterminationthetria court should congder: 1) whether theultimate
Issuewasserioudy contested by the opponent of theevidence; 2) whether the State had other convincing
evidenceto establishtheultimateissueto which thedisputed evidencewasrdevant; 3) thecompelling
nature, or lack thereof, of theevidence; and4) thelikelihood that the evidencewasof suchanatureasto
impair theefficacy of alimitinginstruction. Taylor, 920 SW.2d at 321; Montgomery, 820 SW.2d at
392-393.

Appdlant’ sidentity asDdton’ semployer inthiscontract killing and hisintent were hatly contested
Issuesattrid. Appdlant denied any anddl complicity intheFarguson murder, and sated that Datonwas
seeking revengefor being fired by appellant. Dalton’ scredibility wasasoinissuebecausehewasan
admitted drug and a cohol abuser. Other than Dalton’ stestimony, the State had no other evidence of

appellant’ s participation in the Farguson murder.

Other than generdly dleging that thisevidenceisprgudicid, and the Statedid not needlit, gppd lant
doesnot explainwhy thetrial court erredinfailing to excludethisevidence pursuant to Rule403.
Appdlant’ sdefengvetheorieseffectively controverted the Stat€ scaseagaingt him. The Stateattempted



torefutethosetheoriesby proving that gppellant had twicebefore attempted tointerest Dalton in contract
killings. Without thisevidenceregarding gppedlant’ sprior conduct toward Ddton, the Statewould have
difficulty ineffectively rebutting gppdlant’ sclaim of innocence. Without such evidenceof smilar prior
atemptstoinvolveDdtonincontract killings, thejury might haveaccepted gppdlant’ sversonof Ddton's
involvement asbeing an act of revengeinspired by Dalton’ sdrug and a cohol problems. Williamsv.
Sate, 927 SW.2d 752, 759 (Tex.App.-El Paso 1996, pet. ref’ d). Thus, theevidenceof gppellant’ sfirst
“testing” Dalton on other possible contract killings is highly probative.

Although any extraneousoffenseresultsin someprgudiaa effect, theevidenceinthiscasedid not
resultinunfar prejudiceto gppdlant. Further, wenotethat thetrid courtinduded alimitingingructionin
thejury charge. Giventhesubstantia probativevalueof thisevidence, thetria court did not abuseits
discretioninrefusngto excludetheextraneousactsevidenceunder Rule403. SeeTaylor, 920SW.2d
at 323. See also Williamsv. Sate, 927 SW.2d 752, 759 (Tex.App.-El Paso 1996, pet. ref’ d).

Appellant’s points of error three, four, five, and six are overruled.

Inpoint seven, gppellant contendsthe evidencewaslegdly insufficient to support hisconviction
becausethe Statefailed to corroborate thetestimony of Dalton and Robert Collinsasaccomplice

witnesses.

Thetest for weighing thesufficiency of corroborativeevidenceisto diminatefrom consgderation
thetestimony of theaccomplicewitnessand then examinethetestimony of other witnessesto ascertainif
thereisevidencewhich tendsto connect theaccused with the commission of theoffense. Hernandez v.
Sate, 939 SW.2d 173, 176 (Tex.Crim.App. 1997); Reed v. Sate, 744 SW.2d 112, 125
(Tex.Crim.App.1988). Thenon-accompliceevidenceneed not besufficient initself to establishthe
accused’ sguilt beyond areasonabledoubt. Reed, 744 SW.2d at 126. Nor isit necessary for the
non-accompliceevidencetodirectly link theaccused to the commission of theoffense. Reynoldsv.
Sate, 489 SW.2d 866, 872 (Tex.Crim.App.1972). Theaccomplicewitnessruleissatisfiedif thereis
some non-accompliceevidence which tendsto connect the accused to thecommission of theoffense
allegedintheindictment. Gill v. Sate, 873 S.W.2d 45, 48 (Tex.Crim.App.1994) (citing Goschv.



Sate, 829 SW.2d 775, 777 (Tex.Crim.App.1991), cert. denied, 509 U.S. 922, 113 S.Ct. 3035, 125
L.Ed.2d 722 (1993); Cox v. Sate, 830 S.W.2d 609, 611 (Tex.Crim.App.1992).

Appd lant admitted hewent to Alabamaafter learning he had been charged with capital murder.
Appdlant damed hewent ontheadviceof anattorney. Evidenceof flight and guilty demeanor, coupled
with other corroborating circumstances, may tend to connect adefendant withthecrime. Burksv. Sate,
876 SW.2d 877,888 (Tex.Crim.App.1994), cert. denied, 513U.S. 1114, 115 S.Ct. 909, 130 L .Ed.2d
791 (1995); seealsoPassmorev. Sate, 617 S.W.2d 682, 685 (Tex.Crim.App.1981) (evidence
presented at trid which showsflight servesto corroborate accomplicetestimony). Wefind appellant’s

flight tended to connect him to the commission of the offense.

Greg Stephenson, gppdlant’ semployer in Alabama, testified that he gave gppd lant aridehome,
Whenthey camenear appe lant’ shome, appellant told Stephenson to drive on after appellant saw cars
parkedinfront of hishouse. Stephensonwanted to know what wasgoing on, and gppdlant findly told him
hehad hired ahit manin Houstontokill alady’ shusband, and the hit man got caught. Ontheadviceof
anatorney, gopdlant told Stephenson that hecameto Alabamato“lay low” until themaiter “blew over.”

Anadmissonof guilt donecan providesufficent evidenceto convict adefendant, Snceadmissons
of guilt by thedefendant need only be corroborated asto thecorpusdel ecti of thecrime. SeeFarris
v. Sate, 819 SW.2d 490, 495 (Tex.Crim.App. 1990), cert. denied, 112 S.Ct 1278 (1991).
App.1985.) Here, thecircumstancesof Farguson’ sdemiseleft virtualy no doubt that hemet hisend by
acrimind agency. Seeld. Becausegppel lant admitted hisguilt to Stephenson, and therewas no doulbt
Fargusonwasmurdered, hisadmisson of guilt doneissufficient to sustain hisconviction, and certainly

sufficient to corroborate Dalton’ s testimony.

Robert VIach tedtified that hestored aboat that previoudy bel onged to Farguson. Appellanttold
Vlachthat heobta ned the boat aspayment for afavor hehad donefor awoman. Therecord containsthe
certificateof titleshowing the boat had been registered to Farguson. Therecord dso containsan affidavit
of heirshiptotheboat which gatesthat Farguson died intestate, without adminisiration upon hisestate, and
that gopdlant should beissued atitle. Theaffidavitissgned by gppelant and AnnieFarguson. Appellant



testified that hebought theboat from AnnieFarguson. Thisevidencetendsto connect appdlant tothe
remuneration e ement because appd|ant told Vlach the boat was payment for afavor hehad donefor a

woman.

Appdlant’ sflight to Alabama, admisson of guilt, plusevidenceof payment “for afavor” srongly
tend to connect gopdlant to thecommisson of theoffense. Wefind that rationd jurorscould condudethet
thisevidence sufficiently tended to connect gppd lant to the offense. Weoverrulegopdlant’ spoint of error

seven.

Inpointseght, nine, and ten, gppe lant contendstheevidencewaslegdly insufficient to support his
conviction. Inpoint eight, hearguestheevidencefailsto show that heshot Farguson, andislegally
insufficient to support hisconviction under thefirst paragraph of theindictment dleging appelant shot and
killed Farguson during arobbery. Inpoint nine, appellant assertstheevidencefailsunder the second
paragraph of theindictment aleging heshot and killed Farguson for remuneration becausehedid not
actudly shoot Farguson. In point ten, heassertstheevidencefallsto show Datonwascommitting theft
a thetimeof theoffense, and therefore, theevidence waslegdly insufficient under thefirs paragraph of

the indictment alleging murder while committing a robbery.

In pointseight and nine, gppellant assartstheevidenceislegdly insufficient becauseit failed toshow
gppdlant wastheactud shooter. Thetria courtingtructed thejury onthelaw of parties, authorizingthe
jury to convict if they found heacted with theintent to promote or ass & the commission of themurder, and
hesolicited, encouraged, directed, aided or attempted to aid another personto commit theoffense. TEX.
PEN. CODE ANN. § 7.02(3)(2) (Vernon 1994 & Supp. 2000).

Theindictment sufficiently and accuratdly charged gopdlant withtheingtant offense. TheStatedid
not needtoindict gopdlant asaparty to thecommisson of cgpitd murder for robbery and/or remunerdtion
inorder for thejury to convict himfor being aparty tothat offense. Jacksonv. Sate, 898 S.W.2d 896,
898 (Tex.Crim.App. 1995). The“law of partiesmay begppliedto acaseeventhoughnosuchdlegation
iscontainedintheindictment.” Id. Thisrulegppliestothelaw of partiesasitisset outinboth § 7.02(8)(2)
andin§7.02(b), TexasPend Code. 1d. Wefindtheevidencewaslegdly sufficient tosustainappdlant’s

conviction, and we overrule appellant’ s points of error eight and nine.



Inpoint ten, appel lant assartsthat Annie Farguson gave effective consent to Dalton to take her
hushand' sguns, and therefore, gppd lant contendstherewasnotheft. With notheft, therecanbeno capitd
murder by robbery. Therefore, appellant contendstheevidenceislegally insufficient to provecapita
murder by robbery as aleged in the indictment.

Appdlant citesno authority to support thisnove claim other than Collinsv. Sate, 548 SW.2d
368 (Tex.Crim.App.1976). In Callins, thegppellant contended that hiswife sconsent to search did not
mean hedsofredy and voluntarily gaveconsent. Id. at 372. Thecourt of crimina appea sheld that her
consent wasvadidasto gppellant. Collinsdoesnot goply to thisgtuation, and without authority to support
hisassertion that Annie Farguson gaveeffective consent to Da ton to take her husband’ sguns, anduse
oneof themtokill her husband, appellant has presented nothing for ustoreview. Appelant haswaved
these contentionsby failureto adequatdly brief thesepoints. McFarlandv. Sate, 928 SW.2d 482, 521
(Tex.Crim.App. 1996), cert. denied, 117 S.Ct. 966 (1997).

Inany case, theindictment inthiscasedleged dternativetheoriesof capital murder: cgpital murder
during arobbery or cgpital murder by remuneration. Thejury returned agenerd verdict finding appellant
guilty as*chargedintheindictment.” If agenerd verdict isreturned under anindictment alleging dternate
meansof committing an offense, and thereissufficient evidenceto convict under any of thetheories
submitted, theevidenceislegaly sufficient to support the conviction. Kitchensv. Sate, 823S.W.2d
256, 259 (Tex.Crim.App. 1991) The State need proveonly oneof theunderlying offenseschargedinthe
indictment in order to support the convictionfor capital murder. 1d. Wefindtheevidencewaslegdly
sufficient to support gopdlant’ sconviction under theremunerationdlegationintheindictment. Weovarule

appellant’ s point of error ten.

We affirm the judgment of thetrial court.

5] Bill Cannon
Justice
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Judgment rendered and Opinion filed April 27, 2000.
Panel consists of Justices Sears, Cannon, and Draughn.”
Do Not Publish — TEX. R. AppP. P. 47.3(b).

" Justices Ross A. Sears, Bill Cannon, and Joe L. Draughn sitting by assignment.
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