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OPINION

Canddario Juarez Ngeraapped shisconvictionby ajury for burglary. Thejury assessed his
punishment at seven yearsimprisonment. Inonepoint of error, gope lant contendsthetrid court erredin

admitting extraneous misconduct evidence at the punishment stage. We affirm.

Thejury found appellant guilty of burglary of ahabitation owned by Bennie Joe Sbrusch that
occurred onNovember 2, 1997. Prior tothecommencement of the punishment phase, thetrid court heerd
gppdlant’ sargument on anti cipated extraneous offenseevidenceto be presented by the State. Therecord
first showsan unrecorded bench conference between appd lant’ scounsd and thetrid judge. Afterthe
conference, thetrial judgeexcused thejury and appellant’ scounsel madearule403 objectiontothe



admissibility of any extraneousoffensesto be presented by the State. TEX. R. EvID.403. Without
spedifying the natureof theextraneousevidence, gopdlant’ scounsd directed hisargument tod| extraneous
offensesto be presented by the State. Appellant’ scounsel asked the court to conduct a“balancing
hearing” out of the presence of thejury to determinewhether the“ prgudicid vaueisoutweighed by the
probative value.” Thetrial judge denied appellant’ s request for “that balancing hearing.”

Thetrid judgeexplained to gppdlant’ scounsd hewasnot a“fact finder” and could not conduct
ahearingto determineif the Statehad proved the extraneous offense beyond areasonabledoubt. Thetrid
judgeexplained further that aninstructionwould be givento thejury that they werenot to consider any
extraneousoffensesunlessthey believed appellant committed them beyond areasonabl e doubt.
Appellant’ scounsel explained that the Statewasbringingin“innocuousactsto provecharacter in
conformity withwhat hehasdoneonthisoccason.” Thetrid judgetold counsd: “If they areinnocuous,
thenthey arenot prgjudicia tohim.” Appellant’ scounsel did not attempt to explainthenatureof the
“innocuous’ extraneousactsor why these® innocuous’ actswereunfarly prgudicid. Apparently, thetrid
judge congtrued gppe lant’ sunclear argument asarequest for ahearing out of the presenceof thejury to
determineif gppd lant actualy committed any “innocuous’ extraneousoffensesbeyond areasonabledoult.
Thejudgeagainexplained to counsd that hewould not act asafact finder. Appdlant’ scounsd then dated:

But Judge, | bdievethat the Court ispermitted—actudly, inmany indances—and | don't

know whether thiswould be one of them—to haveabalancingtest. Toperforma

ba ancing test after having heard the evidence, and to makethe determination whether the

Court initsinfinitewisdomfedsthat this—that the probativeval uefar outweighsthe

prgudicid vaue. Andthat canbedone, actudly, at thispointintime, Judge, or later on

by afindingsof factsand condusonsof law that can beinduded with thegppdlaterecord,
if sobeorif itisnecessary.

Anthat’ swhat I’mrequesting, Judge. I’ mrequesting that you giveusthat balancing
hearing.

Afterthetria court denied gppellant’ smotion, the State presented testimony by Jay Davisasto
aburglary of hishouseon August 24, 1997, two monthsprior totheburglary of Sbrusch’ shomeinthis
cae. The Statethen presented testimony by two pawnbrokersthat gopdlant hed pawned itemswiththem



fromtheJay Davisburglary. Atthetimeof thistrid, no arrestshad beenmadeinthe Jay Davisburglary.
Appdlant madeno objectionsto thistestimony. Thejury wasingtructed not to consider any extraneous

evidence unless the State had proved the acts beyond a reasonable doubt.

Onapped, gppdlant complains, for thefirg time, thet thetria court erredin“refusngto entertain
gppdlant’ sobjectiontotheadmissihility of extraneousmisconduct evidence, premised uponthe State’' s
inability to produceevidencefromwhich ajury couldfind, beyond areasonabl e doubt, that appellant
committed theact. Spedificaly, gppellant assartsthat thetria court heard no evidencethat the Statecould
provethat appellant committed thealeged burglary.” At themotion hearing, appellant asked only for a
hearing onarule403 balancing test for unspecified extraneousacts. Hiscomplaint on apped isthat the
trial court erred by admitting evidence of extraneousactsthat the State could not provebeyonda

reasonabl e doubt.

Appdlant’ smotionfor a“baancing hearing” isessentidly amotioninlimine. Topreserveerror if
amotioninlimineisdenied, the party must object whentheevidenceisoffered at trid. Hatchettv. Sate,
930 S.W.2d 844, 848(Tex.App.—Houston[ 14th Dist.] 1996, pet. ref’ d); hellenv. State, 923 SW.2d
238, 242 (Tex.App.-Texarkana 1996, pet. ref’ d); Rawlingsv. Sate, 874 S\W.2d 740, 742-744
(Tex.App.-Fort Worth 1994, no pet.) By failing to object to the extraneousact testimony, appellant has

not preserved any error for review.

Moreover, appellant’ smotion at trial appeared to bearequest for ahearing under therule403
ba ancing test; on gpped , he contendsthetria court erred in admitting extraneousactsevidence by not
requiring the Stateto provetheactsbeyond areasonabledoubt. Appdlant haswaived review because
anobjection gtating onelega basismay not beused to support adifferent lega theory onapped. Bdll v.
State, 938 S.W.2d 35, 54(Tex.Crim.App.1996), cert. denied, 118 S.Ct. 90 (1997).

For these reasons, appellant’ s sole point of error is overruled.

We affirm the judgment of thetrial court.
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