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OPINION

Miched LanceWilliamsgpped sfromthetrid court’ sdenid of anevidentiary heeringonhismotion
fornewtrid, and denid of bail pendingthisgpped. Intwo pointsof error, gopdlant contendsthetrid court
erred: (1) indenying bail because hissentencewaseight yearsconfinement and the State offered no
evidencedf flight risk or danger to thecommunity, and (2) indenying an evidentiary hearingon hismation
for new trial. We dismiss this appeal for want of jurisdiction.

On December 11, 1997, gppellant pleaded no contest to sexua assault without an agreement as
to punishment by the State. Thetria court deferred adjudication of appellant’ sguilt, and placed himon
community servicefor ax years. Appelant did not filenoticeof gpped or motionfor new trid fromthis



judgment. On October 30, 1998, morethan ten monthslater, thetrial court adjudicated hisguilt for
probetion violationsand sentenced himto e ght yearsimprisonment. On November 9, 1998, gppd lant filed
agenerd noticeof gpped , without permission of thetria court. OnNovember 30, 1998, gppd lant filed
amationfor newtrid dleging: (1) ineffectiveassgtanceof counsd intheoriging pleaproceedings, (2) that
hispleaintheorigind proceadingswasrendered involuntary by ineffectiveassstanceof counsd; and (3)
that thejudgment enteredin theoriginal proceedingswascontrary tothe law andtheevidence. On
January 9, 1999, thetria court conducted ahearing onthemotionfor new trial and refused to hear
evidenceonany mattersrelatingtotheorigind pleaproceedings. The State contended that appdlant’s
motionfor new trid fromtheorigina proceedingswasnot timely filed within thirty daysfrom thedate of
that judgment (December 11, 1997). The Stateargued that theonly gppropriatelegd remedy was post-
convictionwritof habeascorpusasprovided by article11.07, TexasRulesof Crimina Procedure.
Appelant argued that under Flowersv. Sate, thecourt of crimina appea shad provided that appd lant
can gpped thevoluntarinessof hispleaafter an adjudication of guilt in deferred adjudication cases. 935
S.W.2d 131 (Tex.Crim.App. 1996). Thetria court stated that Flower sinvolved an appeal froma
judgment enteredintheoriginal pleaproceedings, whereasthiscasewasan atempt to gpped froman
adjudication of guiltinasubsequent adjudication proceeding. Appdllant arguedthat hehadarighttoa
direct appeal under Flower sto attack theoriginal pleafor involuntariness, and wasnot attacking his
adjudicationof guilt. Thetrid court denied gppdlant’ smotionfor new trid, and refused to hear evidence
on hisalegationsinthat motion, and advised gppdlant that “ thisshould be[an] 11.07 writ rather thana

motion for new trial.”

Theresfter, gopdlant wasdlowedto present evidenceon hisright to bail pending thisapped, and
thetrid judgereminded appd lant that hehad heard evidencea the* presentenceinvestigation” at which
appdlant’ snew counsd wasnot present. Thetrid court told gppd lant’ snew counsd that hewould hear
appdlant’ sevidence of digihility for abond pending an gpped , and would not prejudge gppdlant because
of psychiatrictestimony to theeffect thet gppe lant could bevery dangerousif rdeased. Thetrid court then
heard testimony from gppd lant’ smother, RamonaL yons, totheeffect that shecould pay abond premium
inthesum of $3,000.00 cash, and could “ collaterdize” abond for $30,000.00. Ms. Lyonsstated thet her
mother, Ms. Meredith, could superviseappe lant whilehewason bail pending thisapped . After Ms.



Lyon’ stestified, appellant presented no further evidenceonthebond digibility. The Stateargued that
testimony waspresented a the adjudi cation hearing from gppe lant’ spsychiatrist indicating gppellant was
“adanger tosociety.” Appelant did not object tothe Prosecutor’ sargument. Thetria court denied ball
pending appellant’ s appeal.

Appdlant’ smationfor new trid atackingtheorigind pleaprocesdingswas untimely filed, asfound
by thetrid court and argued by the State. Therecord showsthemotionfor new tria wasfiled morethan
tenmonthsafter theorigina judgment of deferred adjudication probation wasentered on December 11,
1997. InManuel v. Sate, the court of criminal appealsheld that adefendant placed on deferred
adjudication community supervisonmay raseissuesrdaingtotheorigind pleaproceseding only ingopeds
when deferred adjudi cation community supervisonisfirstimposed. Manud v. Sate, 994 SW.2d 658,
661-662 (Tex.Crim.App.1999). See also Hanson v. Sate, 11 SW.3d 285, 287-288
(Tex.App.—Houston[14th Dist.] 1999, no pet. h.); Clark v. Sate, 997 S.W.2d 365, 268
(Tex. App—Ddlas1999, nopet. h.). Therefore, gopelant’ smotionfor new trid wasuntimely filedlong
after thirty daysfromthedateof thejudgment entered on December 11, 1997. Appdlant’ sout-of-time
motionfor new trid wasnull and void, and thetrial court had nojurisdictionto consider it. Beathard v.
Sate, 767 SW.2d 423, 432 (Tex.Crim.App.1989). Thetrial court did not err inrefusing to hear
evidencerelating to appellant’ sattack on the original pleaproceedingsbecausethetrial court had no
jurisdiction over the untimely motion for new trial. See Port v. Sate, 798 S.W.2d 839, 847
(Tex.App.—Austin 1990, pet. ref’ d).

Toinvokethejurisdiction of thiscourt, adefendant must filehisnaticeof apped withinthirty days
after thesentenceisimposed in open court, or within ninety daysafter the sentenceisimposedif atimely
motion for anew trial hasbeenfiled. TEX.R.APP.P.26.2; Olivov. Sate, 918 S.W.2d 519, 523
(Tex.Crim.App.1996); Rodartev. Sate, 860 SW.2d 108, 110 (Tex.Crim.App.1993); Sonev. Sate,
931 SW.2d 3%, 395(Tex.App.-Waco 1996. pet. ref’ d). Thetimerequirementsfor perfectingan apped
must be complied withtoinvokeour jurisdiction. Id. If therequirementsarenot met, wedo not have
jurisdictionto hear thegpped. 1d. Inthiscase, appellant filed agenerd noticeof apped, without thetrid
court’ spermisson, on November 9, 1998, after hewasadjudicated guilty. Appelant filed another notice
of gpped onJanuary 11, 1999, after thetrid court overruled gppe lant’ smation for new trid and request
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for bail. Inhissecond noticeof gpped , hedleged want of jurisdiction“over thiscause,” involuntariness
of hisplea, andineffectiveass sanceof counsd during theorigina proceedings. Becauseboth noticesof
gpped wereuntimdy, wedo not havejurisdiction over thisapped asit relatesto gppe lant’ spoint of error
two contending thetrid court erredin not hearing evidenceon hisgroundsfor new trid. Id. Wedismiss

appellant’ s point of error two for want of jurisdiction.

Inhisbrief, under point one, gppellant contendsthetrid court erredindenying bail pendingthis
appedl. Inappellant’ ssecond notice of appeal, hecombined hisapped for review of thedenia of an
evidentiary hearing, and ad so gpped ed thetrid court’ sdenid of bail pendingthisapped. However, after
appdlant filed hisinitid brief inthisCourt, heretained new counsd onthisapped whofiled asupplementd
brief whichwasaccepted by thisCourt. Inhissupplementd brief, appelant arguesonly hisorigina point
two over whichwehavenojurisdiction. Appelant’ ssupplementd brief isslent with repect to hispoint
of error one concerning thetrial court’ sdenial of bail pending thisappeal. The Statehasfileda
supplementary brief dso and asupplementary derk’ srecord indicating thet thetrid court reconsdered the
bail bondissueand set hisbond at $100,000.00 on January 20, 2000. Itisunknownif gppelant hasmade
this bond at this time.

Theonly issueraised by gppdlantin hisorigind brief, whichwasnot amended or supplemented,
wasthat thetrid court erredin denying bond. Becausethetrid court hassince set bond, thispointismoot
becausethereisnolonger any controversy concerningthetrid court’ sinitia denid of bail. Accordingly,
wemust dismiss point of error twofor lack of jurisdiction. SeeChaconv. Sate, 745 S.\W.2d 377,378
(Tex.Crim.App. 1988) (whenthereisno controversy to decideon apped , thecourt of crimina appeds

must dismiss the appeal as moot).

For the reasons set out in this opinion, we dismiss this appeal for want of jurisdiction.

/s Bill Cannon
Justice
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