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OPINION

Theprincipleissuepresentedischoiceof law. Thetria court found that Terkmenistanand
Afghanigtanlaw gpplied tothetortiousinterferenceclams. Based upon the gpplication of thoseforeign
laws, thetrid court dso granted summeary judgment becauseno suchinterferencedamsexisingtusof the
alleged injuries. We affirm.

BridasCorporation (“Bridas’) appea sfromasummary judgment granted in favor of Unocal
Corporation, DeltaOil Company Ltd., Deltalnternational, and Deltoil Corporation (collectively as



“Unocd”). Bridasbrought thisaction againgt Unocd, dleging civil conspiracy and tortiousinterferencewith
exigting and prospective contractud relationshipsbetween Bridasand thegovernmentsof Terkmenistan
and Afghanigtan. Unocd moved for summary judgment onthegroundsthat (1) thelawsof Turkmenigtan
and Afghanistan applied and that thelaws of those nationsdid not recognizethe causesof actionaleged
by Bridas, and (2) under Texaslaw, al of theclaimsalleged by Bridasfailed asamatter of law. Judge
Brady Elliott conducted an extens veand exhaustiveeight-day evidentiary hearing conggting primexily of
expert tesimony onthechoiceof law issue. Thetrid court then granted asummary judgment infavor of
Unocd. Itfoundthat thelawsof Turkmenistan and Afghanistan applied to thismetter and could bereedily
determined. Thetria court alsofound that thelawsof thosenationsdid not recognizeacause of action
for tortiousinterferenceor civil conspiracy. Ongpped, Bridaspresentsthreeissuesfor gopellatereview,
oppugningwhether (1) thetrid court erredin determining that foreign law rather than Texaslaw applied,
(2 thetrid court erredin determining that thelawsof Turkmenistan and Afghanistan could bedetermined
with certainty and predictability, and (3) thecourt waslegally correct that Turkmen and Afghanlaw did not
recognize the causes of action alleged by Bridas.

BACKGROUND

Turkmenistan became anindependent nation upon the collgpse of the Soviet Unioninlate 1991.
Itislocated north of Afghanistan and northeast of Iran; itswestern border abutsthe Caspian Sea.
Turkmenigtanisanation that possessesvad hydrocarbon reserves. [t began entertaining offersto develop
itsnaturd resourcesinlate1991. Subsequently, Bridasentered into agreementsto devel op hydrocarbons
locatedintheregionsof Turkmenistanknown astheY ashlar Fidd and theKeimir Fied. Exploratory
drilling by BridasintheY ashlar Field resulted inthediscovery of anatura gasreservecontainingan
estimated 27 trillion cubicfeet of gas, for which Turkmenistan had no domestic need. However, Pakistan
did haveadomestic need for thegasand executed an agreement with thegovernment of Turkmenistanto
purchasegasfor aperiod of thirty years. Todeliver thegas, Bridasintended to construct and operatea
pipdinefrom Turkmenistanto Pekistan. Toreach Pakigtan, it would have been necessary for the proposed
pipeline to travel through central Afghanistan.



Bridascontacted Unocd in 1995to determinewhether Unocd would beinterestedin participating
inthe devel opment of hydrocarbon projectsin Turkmenistan. Indeed, Bridasextended aninvitationto
Unocal tojoinitsproposed project of constructing and operating the pipelinefrom Turkmenistanto

Pakistan. However, no agreements were made between Bridas and Unocal.

Later in 1995, Turkmen officid strave ed to Houston and mede apresentation at ameeting hosted
by the Greater Houston Partnership. Their presentation concerned petroleum opportunitiesin
Turkmenistan and the need for export pipdines, gpedificaly referencing thedevel opment of agaspipdine
from Turkmenigtanto Pakisan. Following themeating, Turkmen officdsheld private mestingswith many

companies, including Bridas and Unocal.

During the Summer of 1995, Bridasand Unocal, separatdly attempted to obtainacontract with
thegovernment of Turkmenistanto construct thepipeline. Severd proposasoffered by Bridasto build
the pipelinewererg ected by Turkmenistan. However, intheFall of 1995, Unoca wassuccessful in
obtaining an agreement with the Turkmenistan government to congtruct thegaspipdine. Theagreement
provided that Unoca would construct the pipdine, that it would purchasegasfrom Turkmenistan at the
Afghan border, and that Turkmenistan would retain theright to sel ect gasreservesto dedicatetothe

project.

Bridasthen attempted to obtain an exclusve agreement with Afghan officialsto alow Bridasto
condruct dl pipdineson Afghenterritory. Afghanistan’ srecent politica history showsthat thecountry hes
experienced muchingability. After the Soviet Unionwithdrew itsmilitary presencein 1989, acivil war
eruptedin Afghanistan. Thecountry becamedivided and controlled by variousfactions. Onefactionwas
controlled by Barhanuddin Rabbani, who controlled lessthan half thecountry. Inearly 1996, Bridaspayed
Rabbani $1 millioninexchangefor an agreement which purported to confer upon Bridasall rightsto
construct pipelineson Afghanterritory. Thereafter, another factionforced Rabbani out of the Afghan
capital city of Kabul and into the northeastern corner of the country.

Unocd madeseverd atemptswith variousother Afghanfactiona |eadersto reach an agreement
for thecondruction of apipdinethrough Afghanistan. However, Unocd wasunableto obtain theright-of-



waysit nesded. InJanuary 1999, Unocd announced it waswithdrawing fromthe Pakigan pipdineproject.

During therespectivedfortsby Bridasand Unocd to ganthenesded right-of-waysin Afghenigtan,
the government of Turkmenistan unilaterally terminated itsagreementswith Bridas, which had dlowed
Bridasto devel op and market hydrocarbonsintheY ashlar Field and Keimir Fied. Thegovernment of
Turkmeni stan sought to renegoti ateitsagreementswith Bridasto gain morefavorableterms. Bridas

responded by filing an arbitration proceeding in Turkmenistan against the government of Turkmenistar

Bridasthenfiledthislawsuit against Unocd, aleging that Unocal tortioudy interfered withan
exising and prospective contractud relationship between Bridasand thegovernmentsof Turkmenisianand
Afghanigan; Bridasdsodleged civil conspiracy againgt Unocd. Bridassought to recover gpproximately
$15hillionfromUnocd. Thetrid court granted Unoca’ smoation for summary judgment based uponits
choicedf law findings. Spedificdly, it found thet thelawsof Turkmenistan and Afghanisangppliedinthis

case and that the laws of those countries did not recognize the causes of action alleged by Bridas.

STANDARD OF REVIEW

Summary judgment isproper whenamovant esteblishesthat thereisno genuineissueof materia
fact andthat itisentitled tojudgment asamatter of law. See American Tobacco Co. v. Grinnell, 951
S.\W.2d 420, 425 (Tex. 1997); Ahumada v. Dow Chemical Co., 992 S.W.2d 555, 558
(Tex.App—Houston [14" Dist.] 1999, pet. filed). Indecidingwhether thereisadisputed meterial factissue
precluding summary judgment, evidencefavorabletothenon-movant will betaken astrue, resolvingdl
doubtsand indulging al reasonableinferencesinfavor of thenon-movant. Seeid.; Ahumada, 992
S.W.2d at 558.

Further, Rule 203 of the Texas Rules of Evidenceprovidesthat “[t]hecourt, and not ajury, shal
determinethelawsof foreigncountries” TEX.R.EVID.203. Rule203asoprovidesthat “thecourt’s
ruling shal besubject toreview asarulingonaquestionof law.” Id. Rule203isahybridruleby which
presentation of thelaw to the court resembl es presentment of evidence, but which the court ultimately

decidesasamatter of law. See Ahumada, 992 SW.2d at 558; Gardner v. Best WesternInt'l, Inc.,
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920 SW.2d 474, 483 (Tex. App—Texarkana1996, writ denied). Thedetermination of thelaw of aforeign
country may present the court with amixed question of law and fact. |d. Summary judgment isnot
precluded when expertsdisagreeontheinterpretation of thelaw if, asinthiscase, the partieshave not
disputedthat all of the pertinent foreignlaw was properly submittedinevidence. 1d. Whereexperts
disagreeon gpplication of thelaw tothefacts, thecourt ispresented with aquestion of law. 1d. at 558-59.
Onapped , wemust determinewhether thetria court reached theproper lega conclusion. Id.; seealso
Duncan v. Cessna Aircraft Co., 665 SW.2d 414, 421 (Tex. 1984); Salazar v. Coastal Corp.,
928 S.W.2d 162, 166 (Tex.App.—Houston [14™ Dist.] 1996, no writ).

DISCUSSION
Choice of Law

Initsfirstissue presented for review, Bridasquestionswhether thetrid court erredin determining
that thelawsof Turkmenistan and Afghanistan gppliedtoitstort damsagaing Unocd rather thanthelaws
of Texas. The Texas Supreme Court hasidentified thechoiceof law principlesgpplicabletotort clams,
stating that

[1]tistheholding of thiscourt thet inthefuturedl conflictscasessoundingintort will be
governed by the* most significant relaionship” test asenunciated in Sections6' and 145°

! Section 6 setsforth the general principles by which the more specific rulesare to be applied, and
provides the following:

Choice-of-law Principles
(2) A court, subject to constitutional restrictions, will follow astatutory directive of itsown
state on choice of law.
(2) When thereisno such directive, thefactors relevant to the choice of the applicablerule
of law include:

(8) the needs of the interstate and international systems,

(b) the relevant policies of the forum,

(c) therelevant policies of other interested states and the relative interests

of those states in the determination of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of law,

(f) certainty, predictability and uniformity of result, and

(continued...)



of theRESTATEMENT (SECOND) OF CONFLICT[OFLAWS]. Thismethodology offers
arationd yet flexiblegpproach to conflictsproblems. It offersthecourtssomeguiddines
without being too vagueor tooredtrictive. It representsacollection of thebest thinkingon
thissubject . . . .
Gutierrezv. Collins, 583 S.W.2d 312, 318 (Tex. 1979) (footnotesadded); seealso CPSInt’l, Inc.
v. Dresser Indus,, Inc., 911 SW.2d 18, 28-9 (Tex.App.—El Paso 1995, writ denied). Wetherefore
apply section 145 tothefactsof theindtant case. Beforewebegin our section 145 anays's, however, we
turnto section 156 of the RESTATEMENT for guidance asto therdativeimportanceof thefour factors

identified in section 145. Section 156 provides the following:
Tortious Character of Conduct

(1) Thelaw sdlected by application of theruleof § 145 determineswhether theactor’s
conduct was tortious.

(2) The applicable law will usually be the local law of the state where the
injury occurred.

1 (...continued)
(g) ease in the determination and application of the law to be applied.

2 Section 145 lists factual mattersto be considered when applying the principles of section 6to a
tort action, and provides the following:

The General Principle
(2) Therightsand liabilities of the partieswith respect to an issuein tort are determined by
the local law of the state which, with respect to that issue, has the most significant
relationship to the occurrence and the parties under the principles stated in 8§ 6.
(2) Contactsto be taken into account in applying the principles of 8 6 to determinethelaw
applicable to an issue include:
(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,
(c) thedomicil, residence, nationality, place of incorporation and place of
business of the parties, and
(d) the place where therelationship, if any, between the partiesiscentered.
These contactsareto be evaluated according to their relativeimportance with respect to the
particular issue.



RESTATEMENT (SECOND) CONFLICT OF LAWS 8§ 156 (1971) (emphasis added). Thus, the
RESTATEMENT reved san emphasisonthesitusof theinjury, at least with respect to the gpplication of
section 145. SeeCPSInt’l, Inc., 911 SW.2d at 29. Accordingly, itisthisfactor that wefirst analyze.

Thereislittledigoutethat the placeswheretheinjuriesaleged by Bridasoccurred areinthenaions
of Turkmenigtanand Afghanistan. That is, thecontractud or prospectiverdationshipsthat Bridasalleges
Unocd interfered with are centered in Turkmenistan and Afghanistan. Specifically, Bridasdlegesthat as
aresult of Unocd’ sinterferencewithitscontractua and prospectiverdationshipswith foreign governments,
It hasbeen prevented from congtructing and operating agaspipdineoriginaing in Turkmenidan, traveling
through Afghanigan, and endingin Pekisan. WhileBridasarguesinitshrief, without citing any supporting
authority, that “wheretheinjury occurred providesno guidancewhatsoever indeterminingwhet . . . law
should gpply,” weneverthd essfind that thefirst contact we cong der inemploying the® most significant
relationship” test strongly favorsan application of foreignlaw. SeeRESTATEMENT (SECOND) OF
CONFLICT OF LAWS 8§ 145 (1971); see also CPSInt’l, Inc., 911 SW.2d at 29.

Thesecond contact we consider under section 145 isthe placewherethe conduct causing the
injury occurred. Seeid. Bridascontendsthat “thegreat maority of the conduct causing theinjury
occurredinTexas.” Bridasassertsthat the* officersdirecting theproject [for Unocal] werebased[in
Sugar Land, Texas].” Astothiscontact, wefindthefactsin CPSInt'|, Inc. to beindistinguishable. See
911 SW.2d at 29-30. Redlizingthis, Bridasarguesthat weshould“rgect” theholdingin CPSInt'l, Inc.
becauseitleadstoan” unjust if not astonishingresult . ...” Wedisagree. InCPSInt’l, Inc., theplaintiff
adleged that the defendantstortioudy interfered withacontractud relationship betweentheplaintiff anda
private Saudi Arabian party to performfield servicingin Saudi Arabia. 1d. Theplaintiff argued,
unsuccessfully, that Texaslaw gpplied toitscause of action becausethe conduct dlegedto betortiouswas
directedfrom Texas. 1d. a 30. Thecourt of appealsheld*“that tortiousconduct may havebeendirected
from Texasdoesnot dter theredlity that the conduct wasdirected to and carried out in Saudi Arabia, and
it wasthecarrying out of the conduct that thewasthe sourceof itsharmful nature.” 1d. Thus, thecourt
found that the second contact under section 145 favored the application of Saudi Arabialaw. |d.



Whileweagreewiththeandyssin CPSInt'[, Inc., wea so notethefollowing factorsinthiscase
that favor theapplication of foreign law under the second contact i dentified in section 145 of the
RESTATEMENT (SECOND) CONFLICT OFLAWS. First, the chief operating officer for Bridas, Glen
Nélle, unequivocaly acknowledged in hisdeposition testimony that thedleged interferenceby Unocal
occurredin Turkmenigtan. Second, inhisaffidavitin support of thesummary judgment, Marty Miller, Vice-
President of New Venturesin central Asiafor Unocal, stated

| wastheprincipal negotiator for Unocal Corporation. TheJune Protocol, the Gas

Contract and the Oil Protocol weredll negotiatedin Turkmenistan, notin Texas. Both

protocol sand the Gas contract were negotiated inface-to facemeetingsin Turkmenistan

and not through conferencecalsor other lesspersona meansof communication. 1n 1995,

| traveled to Turkmenistan onfour separate occas onsto negotiatethese agreementswith

the Government of Turkmenistan.

Assuming arguendo that any communicationwas madeby Unoca with Turkmen or Afghan
officdasfrom Texassoil, concerning the congtruction and operation of agaspipdine, wefind that therecord
supportsafinding thet such communication doesnot favor thegpplication of Texaslaw. Wearerequired
to consider thequalitative nature of the contactsunder section 145 of theRESTATEMENT (SECOND)
CONFLICTOFLAWS. SeeGutierrez, 583 S.W.2d at 319. Inthisconnection, therecord showsthat
themog sgnificant actsaleged to betortiousby Bridasoccurred on Turkmenigan soil. Accordingly, under
the sacond contact of the™ mogt Sgnificant rdaionshiptest,” wefind thet it favorsthegpplication of foreign

law.

Thethird contact we consder under section 145istheparties repectiveplacesof incorporation
and placesof business. BridasisincorporatedintheBritish Virginldandsandisbasedin BuenosAires,
Argentina. Beforebeginningitsoperationsin Turkmenistan, Bridasformed ajoint ventureagresment with
the Turkmenigtan government, presumeably under Turkmen law, to devel op hydrocarbons, thenameof the
joint venturewas“ Joint Venture Y ashlar.” Unoca isaDdaware corporation headquartered in Cdifornia
TheDdtaentitiesareincorporated in Deaware, the Channd 1dands, and the Kingdom of Saudi Arabig;
their principa placeof busnessisin Jeddah, Saudi Arabia. Whileeach of thepartiesmaintainsan office

InSugar Land or Houston, noneisaTexascorporation. Each of thepartiesaso maintainanofficein



Ashgabat, Turkmenistan. Accordingto Comment g, relating to the contactscond dered under section 145
of theRESTATEMENT (SECOND) CONFLICT OFLAWS, thisthird contact isof little significancewhen
theactionisbased uponabusinessor financid interest or interferencewith contractud relaions. Inany
event, whilethiscontact gppearstobelargely neutral, wefind that it favorsthe gpplication of foreignlaw.

Theforegoing andyssof thefirg three contactsin section 145 doesmuchtoforetel | theoutcome
of theanalysisof thefourth, andfinal, contact. Indeed, wethink it rarethat theinjury, the conduct
producingit, and theparties’ placesof incorporation and businesswould point to thesameforeign
jurigdiction, yet therd ationship would somehow becenteredin Texas. SeeCPS Int'l, Inc., 911 SW.2d
a 30. Althoughwedo nat trividizethefina contact in section 145, wefind it potentidly duplicativeof an
andysisof thefird three, which finding issupported by therecognition, present inthelanguage of section
145(2)(d) itsdf, thet andys sof anextant relaionshipwill only beintermittently possible. 1d. Inany evert,
therecordinthismeatter reved sthat no contractua nor businessrel aionship existed between Unocd and
Bridasa thetimeBridasfileditssuit; particularly, notin Texas. Nonetheess, totheextent any rdationship
exiged betweenthem, it wascentered inforeign territory wherethehydrocarbonswerelocated and from
wherethepipeinewasto beconstructed. Weconcludethat thefinal contact under section 145 of the

RESTATEMENT (SECOND) CONFLICT OF LAWS favors the application of foreign law.

Wefind that both thequantity and quaity of the contactsidentifiedin section 145 mandatesthe
applicationof foreignlaw todl tort claimsasserted by Bridasbecausethe partiesand the subject matter
of thislitigation haveamoresgnificant raionship tothenationsof Turkmeniganand Afghaniganthanto

Texas.

Asafina matter, relying on section 6 of the RESTATEMENT (SECOND) CONFLICT OFLAWS,
Bridascontendsthat Texasshould apply to thisaction because Texashasasubstantia publicpolicy
interest inregulating theconduct of personsdoing busnesswithinitsborders” Seenotel, supra. Bridas
aso contendsthat Texaslaw should apply becauseof thedifficultly inascertaining and predicting Turkmen
and Afghanlaw. Thelatter contentionisaddressed below. Concerningtheformer, wenotethat Bridas
chadtisesthecourtin CPSInt'l, Inc. for reaching itscond usonwithout andyzing and ignoring altogether



the policy factors contained in section 6 of the RESTATEMENT (SECOND) CONFLICT OF LAWS.
However, our reading of CPSInt’l, Inc. reved san andys sof the public policy consderationsidentified
insection 6. See 911 SW.2d at 33-34. The court stated the following:

Section[] 6. . . of theRESTATEMENT do[es] not ater our conclusonthat Appellants tort
clamsaregoverned by Saudi Arabianlaw. Thesesectionsdirect courtsto consder the
policesof theforum. Whether or not Texashasanimportant policy interestinpolicingthe
conduct of subsdiariesof busnesseswith Texasofficesthat occursouts de Texasand has
no effect onitsterritory, thisisonly oneof severa factorslistedin Section 6. Further,
Section 145 of theRESTATEMENT directsusto congder Section 6 factorsinlight of the
specificcontactslistedin Section 145. * * * |nadiscussion of thefundamental state
policy exceptiontothegenerd ruleof Section 187(2) [of the RESTATEMENT, concerning
contractud rights], whichweemphas zeisirrdevant, the Texas Supreme Court indicated
the exception’ s narrow scope.

Comment g to section 187 doessuggest that application of thelaw of

another gateisnot contrary tothefundamentd policy of theforummerdy
becauseit |eadsto adifferent result thanwoul d obtain under theforum's
law. Weagreethat theresult in one case cannot determinewhether the
Issueisamatter of fundamentd state policy for purposesof resolvinga
conflict of laws. Moreover, thefact that thelaw of another state
is materially different from the law of this state does not

itself establish that application of the other state’'s law
would offend the fundamental policy of Texas. In analyzing
whether fundamenta policy isoffended under section 187(2)(b), thefocus
isonwhether thelaw inquestionisapart of state policy sofundamentd

that the courtsof the gatewill refuseto enforcean agreement contrary to
that law, despitetheparties’ origina intentions, and eventhoughthe
agreement would be enforceablein another state connected with the
transaction.

DeSantis[v. Wackenhut Corp. ], 793 SW.2d 670, 680 [(Tex. 1990), cert. denied,
498U.S.1048, 111 S.Ct. 755,112 L .Ed.2d 775 (1991)] (emphasisadded). Wethink
thisindication of the narrowness of the fundamental policy exception in Section
187(2) applicable to tort claims examined under Section 145 to the extent
Section 145 directs courts to consider the policies of the forum and other
Inter ested statesasdirected by Section 6. Wetherefore approach Sections6(2)(b)
and 6(2)(c) with the presumption that they will rarely be dispositive.

Thereisnoevidenceto suggest thetria court failedto consider or attributed toollittle
weight tothe public policy of Texas. Wehave examined therel ationshipsamong the
parties, Texas, Saudi Arabia, and the subject matter of thislitigation pursuant tothe
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RESTATEMENT and concluded that the partiesand thislitigation havethemost Sgnificant
relationship to Saudi Arabia.

CPSInt'l, Inc., 911 SW.2d at 34 (emphasis added).

WeagreewiththecourtinCPSInt’l, Inc. initscoreholdings. Wehold that thelega concluson
identifiedinthetrid court’ ssummary judgment rel ating to theapplication of foreign law inthisactionis

proper. Accordingly, we overrule the Bridas' first issue presented for review.
Content of the Foreign Law

Initsfina twoissuespresented for review, rdyingin part upon section 6 of theRESTATEMENT,
Bridasquestionswhether thetrid court erred in determining thet thelawsof Turkmenistan and Afghanistan
could bereadily and predictably ascertained and that neither of those nationsrecognized thetort actions
alleged by Bridas.

a. Turkmenistan

Concerning the content and predictability of Turkmenistanlaw, Unocd presented testimony from
threeexpert witnessesto support the contention initsmotion for summeary judgment thet Turkmeniganlaw
did not recognizethetort causesof action alleged by Bridas. Thefirst witnesswasProfessor Sarah
Reynolds. Professor Reynoldsholdsapositionat Lieden University and the DavisCenter for Russan
Studiesat Harvard University Law School. Sheisalsoaformer law school professor at Harvard
Univergty Law School, whereshetaught Soviet law. Shedsotaught classesonthelegd sysemsof the
now independent republicsof theformer Soviet Union. Shetedtified that Turkmenistan operatesunder a
aivil codesystem of law, asopposed to thecommon law systemfollowed inthe United States® Afterthe
collapseof the Soviet Union, Turkmenistan continued to operateunder itscivil code, whichwas
promulgated by the Soviet Union and hasbeenin effect, asamended, Snce 1964. Professor Reynolds
testified that the Turkmenistan Civil Codedoesnot provideany specific satute nor generd provisonto
permit acauseof actionfor tortiousinterferenceor civil conspiracy. Shetestifiedthat Article445 of the

% Except the State of Louisiana, which has followed acivil code system.
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civil codeisthegenerd tort clamsprovison of the Turkmenistan Civil Code. Article445 providesthe
following:
Harm caused to the person or property of acitizen, and also harm caused to an

organization, issubject to compensation by the person causing theharm, infull measure,
with the exception of the instances envisioned in the legislation of the USSR.

Thecauser of theharm shdl berd eased fromitscompensationisheshowsthat theharm
was not caused by his fault.

Harm caused by legal actionsshall besubject to compensation only intheinstances

envisioned in legislation.
Professor Reynol dstestified that thefour ementsof Artide445 are(i) theoccurrenceof harmto person
or property, (i) acausd connection between the action (omission) of therespondent andtheharm, (lii) the
unlawful natureof theaction (omission) of therespondent, and (iv) fault onthe part of therespondent (in
theform of intent or negligence). Shetedtified that thedlegation by Bridasaf tortiousinterferencewithan
exiging or progpective contract doesnot satisfy thefirst eement of Article445 becausethe harm suffered
must encompassharmtolifeor health of aperson, land, or tangibleproperty. Shetestified that the
dlegationsby Bridasa sofail to satisfy the second e ement of Article445 becausethe causal connection
between the conduct and theharm must beadirect one. Inother words, theharm Bridassuffered, if any,
wascausad directly by the Turkmenistan government by not honoring itscontractua promisesto Bridas,
and Unocd’ sinvolvementin causngtheharm, if any, wasindirect. Professor Reynoldsfurther opinedthat
theadlegationsby Bridasfailed to satisfy thethird d ement of Article445 becausethe conduct of Unocal
inentering into acontract with the Turkmenistan government waslawful. Thatis, theact of enteringinto
contractisnot anillega act. Becausethefirs threed ementsof Article445werenot satisfied, Professor
Reynol dstestified that adiscuss on of thefourth dement woul d not be necessary becausea Turkmenistan
court would dismisstheaction prior to addressing theissueof fault. Concerningthealegation of civil
congpiracy, Professor Reynoldstedtified thet “[t] hereisnothing remotdy Smilar toadivil congpiracy dam
under the Turkmensystem.” Sheconcluded that “[n]oneof thedlegationsthat | readinthepetitions

constituted an illegal act or unlawful act under Turkmen law.”
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Thenext expert witness presented by Unocal was Professor Sergel Lebedev. Professor Lebedev
isaprofessor of law at theMoscow Ingtitute of | nternational Relations. Heisa so head of theprivate
internationa and civil law department a theuniversity. Professor Lebedev haspublished morethan 150
books, articlesand surveyson legal mattersof international commerce, comparativelaw, arbitration, and
internationa law. Professor Lebedev isdsoanarhitrator, hearing casesthroughout Europe. Hetedtified
that Sx monthsprior to histestimony inthiscasehewasinvolved inaRussan arbitration matter inwhich
hehadto goply Turkmenianlaw. Professor Lebedev testified that hereviewed thedlegationscontained
inBridas spetitionand carefully sudied the Turkmenigtan Civil Codeand commentariesbeforereaching
hiscondusioninthiscase. When asked whether thedl egationsmede by Brideswerevaid under Turkmen
law, Professor L ebedev stated, “My answer isnegative.” Hefurther testified that heagreed with the
findingsmadeby Professor Reynol dsconcerning thegpplication of Artidle445tothedlegationsmadeby
Bridas.

Thefind witnesspresented by Unoca bearing upon Turkmenistan law was Professor Murad
Khaitov. Professor Khaitov isaprofessor of congtitutional andinternationd law at the Turkmen State
Ingtitute. Hetestified extensvely about the structure of the Turkmen court syssemand how judgesare
selected. TheTurkmenjudiciary iscomprised of severd tria courtsand courtsof review. Judgesare
appointed to the bench; thehighest level judgesare appointed by the president with apreliminary
agreement between the pres dent and the parliament; and dl other judgesare appointed by the president
upon recommendation of thehighest level court. Inhisexpert opinion, Professor Khaitov Sated that the
lawsin Turkmenistan are gpplied by thejudiciary todl digputes, no maiter the parties, inan evenhanded
fashion. Ladlly, Professor Khaitov tedtified thet in hisexpert opinion, thejudidiary in Turkmenistan operates
independently of the country’s political elite.

Concerning the content and predictability of Turkmenistanlaw, Bridaspresented twowitnesses,
Itsfirg witnesswas Josgph Hulings. Hulingswasthefirst United States Ambassador to Turkmenistan. He
began hisambassadorshipin August 1992, shortly after thecollgoseof the Soviet Unionand Turkmenistan
became anindependent nation. Hulingsremained the United States Ambiassador to Turkmenistanfor a
periodjust over threeyears. Hulingstestified that, based upon hisexperiencesin Turkmenistan, the
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judiciary doesnot operateindependently nor isthereany ruleof law in Turkmenistan. Based upon his
assssament of thepalitica amosphereand theinfluenceof thepresident onjudicid actions, Hulingsopined
that the predictability of thelaw or certainty of theresult of an action governed by Turkmenistan law would
be purely speculative.

Next, Bridaspresented expert testimony from Professor Michad Newcity. Heisthecoordinator
for the Center for Slavic, Eurasian and East European Studiesat Duke University School of Law.
Professor Newcity teachesacourseat thelaw school onthelegd aspectsof doing businessintheformer
Soviet Union. Hetegtified that the Turkmenistan Civil Codeisderived fromtheRussan Civil Code. In
reaching hisconclus onthat Turkmenistan law would recognizethetort causesof action dleged by Brides,
Professor Newcity reviewed the gpplicable Soviet and Turkmenistanlegd provisionsand therdevant
pleadingsonfileinthiscase. Professor Newcity’ sopinionwasbased, in part, upon hisconclusionthat
because (1) Turkmeniganwasin processof evolvinginto amarket economy, itslawswould needto adjust
accordingly to protect entrepreneursactively participatingin that economy, and (2) theissue of whether
Turkmenistanwouldtruly recognizeacauseof actionfor interferencewithabusinessrelationshipisone
of firstimpression, having never been squardly addressed by a Turkmenistan court. Finaly, Professor
Newcity opined that, given the changed conditionsin the post-Communist world of theformer Soviet
Union, Article445 of the Turkmenistan Civil Code, aswritten, theoretically should beinterpretedto
providearemedy for interferencewith businessrelations. Hereasonsthat the concept of “ property,”

identified in article 445, contemplates a business relationship and loss of profits.

Regarding the present interpretationsand state of thelaw in Turkmenistan, noneof theexperts
disagreethat the specifictort causesof action aleged by Bridasagainst Unoca arenot recognized.
Professor Newcity, presented by Bridas, suggeststhat given the changed economy and other conditions
occurring Turkmenigtan, itscourts* should” interpret Artide445 of the Turkmenigtan Civil Codeto provide
aremedy for theactionsalleged by Bridas. However, Professor Newcity’ sopinionisconjecture. In

reaching our decision, we can be concerned only with the present scope of Turkmenistan law.
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Though theexpert witnessesinthiscase disagree ontheinterpretation and predictability of
Turkmenistan law, we concludethat the evidence presented by Unoca showsthat Turkmenistanlawis
readily and reliably ascertainableandthat it doesnot presently recognizethetort causesof actionalleged
by Bridas. See Ahumada, 992 SW.2d at 558-59. Accordingly, thetrid court’ sfinding that Unoca was

entitled to judgment as a matter of law was the proper legal conclusion.
b. Afghanistan

Concerning thecontent and predictability of Afghanistanlaw, Unocd presented testimony fromfour
expert witnessesto support the contentioninitsmation for summeary judgment that Afghanistan law did not
recogni zethetort causesof actionaleged by Bridas. Thefirst witnesswasProfessor |an David Edge.
Professor Edgeisalaw professor at the University of London, apracticing barrister in London, anda

consultant on the laws of the Middle East, ISlamic Law.

Professor Edgetestified that the country of Afghanistanfollowsavery well-established Idamic
systemof law, purdly non-secular. Morespecificaly, Afghanistanfollowsthelaw of the Hanafi school of
Idamiclaw. Thetraditiond rulesof Idamiclaw arereferredtoasthe Shari’ a. Professor Edgetestified that
thereisno government legidation nor judicid precedent inthe Afghan legd sysem. Further, Idamiclaw
isinterpreted not by judgesbut, rather, rdigiousscholars. Thetwo mainwritten sourcesof Idamiclaw are
theQur' an’ and the Sunna. Another written sourceof Idamiclaw istheMeélle. According to Professor
Edge, thecompilation of theMgdlewasan officid atempt by the Ottoman Empire’ to distill someof the
mostimportant civil principles(transactionsbetween people) of Idamiclaw. Afghanisanadsohasacivil
codethat waspromulgated inthe 1960s, utilized only by the Shari’ acourtsinthenorthern region of
Afghanigan. Professor Edgetedtified thet the Afghancivil codeisquitesimilar acollectionastheMejdle
thatis itisacallection of important principlestakenfromthe Hanafi or Shari’a. Concerning thegpplication

4 Also known as “Koran.”

> TheOttoman Empirewasthelast holy empirethat governedintheMiddle East from 1517 t0 1918.
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of theselawsand theadminigration of justicegeneraly, Professor Edgetestified that Afghanistan courts

function autonomously and quite effectively, even in the face of ongoing civil unrest.

Uponreviewing varioussourcesof Afghanlaw and commentaries, Professor Edge opined that
Afghanlaw doesnot recognizeacauseof actionfor tortiousinterferenceor civil conspiracy. Hetedtified
that the Shari’ aprovidesfor atort-like causeof action only when physica injury hasoccurred to aperson
or property. Hegated that becauseinterferencewith an existing or prospective contractud relaionship
doesnot rel ateto tangible property or aperson, no causeof action existsunder the Shari’a. Professor
Edged sotedtified that the Sahri’ arequiresthat for ligbility to attach to aperson, theharm caused must be
direct andthat thecausation principlesaredrict. Inother words, ordering apersonto break acontract
with another person does not makethe person making the order liablebecausethereisno causation asto
the person giving theorder under the Shari’a. Support for hisconclusion, Professor Edgenoted, isfound
in Articles 89° and 1510 of the Mejelle. Article 89 provides the following:

Thejudgment for anactismadetofdl onthepersonwhodoesit. Andit doesnot
fdl onthepersonwho givestheorder, aslong ashedoesnot compe thedoing of theact.

Article 1510 provides the following, including an example to illustrate:

The order of aperson islawful in respect of his own property only.
Therefore, issomeonesaysto ancther, “ Throw thisproperty intothesea,” andthe
personwho receivestheorder, throwsit, knowing that the property bel ongsto someone

e se, theowner can enforce compensation for thet property fromthe personwhothrew it.

Nothingisnecessary for the personwho gavetheorder, sofar ashehasnot used force.

Ladtly, Professor Edgetedtified that under Article91 of theMedlle, a“harm” isnot compensable
under theShari’ aif itresulted fromalawful act. Hestated that “ entering into acontract isalawful act,
which, evenif it causesharmto somebody el se, doesn’tresult inliability.” Consequently, accordingto
Professor Edge, becauseUnocd’ sact of entering into acontract with the Afghanistan government wasa

6 CompareAfghanistan Civil CodeArticle 787: “ Action shall relateto theactor, not thecommander,
except whentheactor isintimidated. Inactions, only completeaversion shall berecognized ascredibleforce
majeure.”  Article 551 of the Afghanistan Civil Code defines “aversion” as “intimidation of a person,
unreasonably for executing an action without consent whether it may be material or spiritual.”
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lawful act, Bridascould haveno causeof action againg Unoca under the Shari’ aevenif Unocd’ scontract

had the effect of interfering with Bridas's prior contract with the Afghanistan government.

The second witnesspresented by Unoca bearing upon Afghan law wasMuhammed Rostayee.
Heisalawyer licensed to practicelaw in Afghanistan. Heearned hisL.L.M. degreefromthe George
Washington University Schodl of Law. Rodtayeeistheatorney generd of theNationd Idamic Movement
of Afghanigan (NIMA). Thispositionisasoreferred to asthepremier prosecutor of Afghanistan. Heis
respons blefor prosecuting criminal sand “implementation of thelaw to Afghanistan and officersand
generaly in the public.” Heisalso the head of the Afghanistan Human Rights Commission.

After detaling the proceduresfor trying alawsuitin an Afghanistan court and thegppelate process,
Rostayee agreed with Professor Edge’ sconclusionsconcerning the content and predictability of
Afghaniganlaw. Spedificdly, hetestified that [t]hereisno mention of [the causesof action pled by Bridag]

in the civil code and neither in the Shari’alaw.”

Thefina witnesspresented by Unoca bearing upon Afghanlaw wasAbdul Sdam Azimi. Heis
aformer law professor and university presdent a Kabul University Law School in Afghanigtan. Afterthe
invasion by the Soviet Unionin 1978, Professor Azimi fled to Pekistan and eventudly accepted apostion
in Kuwait, working for thegovernment compiling theldamic Law Encydopedia. Professor Azimi tedtified
that thecourtsare presently functioning in Afghanistan and that trid sand appea sarebeing resol ved by
Afghancourts. Asdid Professor Edgeand Rotayee, Professor Azimi testified thet under the Afghan Civil
Codeandthe Shari’ 3 commerdd injuriesin Afghanigan arecompensableonly whentheinjuriesaredirect.
Thus, according to Professor Azimi, aspled, Bridashasno cause of action against Unoca under Afghan

law for tortious interference or civil conspiracy.

Bridaspresented onewitnessbearing upon Afghanlaw. Mark Hoyle, Ph.D.,isanadminidrative
law judgein London, England, andisaconsultant onldamiclaw. Dr. Hoyletestified thet inresearching
theissues presented to him by Bridas, heexperienced greet difficulty inlocating reiable sourcesdeding
with Afghanlaw. Heneverthd esstestified thet inhisopinion, based upon the Hanefi, asit haslbeen codified
intheAfghan Civil Codeand Commercia Code, acauseof actionexigsfor interferencewithanexisting
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and progpectivecontractud relaionship. Dr. Hoylerelied onvariousarticlesof thecivil code, rdatingto
varying subject matter, toreach hisconcluson. Heasorelied oninterpretationsof Idamiclaw followed
in the nations of the United Arab Emirates, Jordan, and Egypt.

Unoca and Ddltaresponded to Dr. Hoyl€ stestimony by presenting testimony from Frank Vogd,
Ph.D. Dr.Vogd isaprofessor of law at Harvard University Law School. Heisasothedirector of the
IdamicLegd StudiesProgram. Heteachesnothing but coursesrdatingtoldamiclaw, induding contract
law, banking law, and commercid law. Dr. Vogd provided detalled testimony concerning thesubstance
and applicability of Afghanlaw, tracing theoriginsof Idamiclaw back thirteen centuries. Indirectly
controverting thetestimony provided by Dr. Hoyle concerning hisinterpretation of various Afghancivil
codearticles, Dr. Voge opinedthat thetort causesof action dleged by Bridasdo not exist under Afghan
law. Dr. Vogd testified that the Afghan-to-English trandaion of thecivil code utilized by Dr. Hoylewas
“inexact.” Dr.Voge tedtified that hisopinionwould bethe same, whether gpplying traditiond Shari’a
principlesunder theHanafi schoal, foundintheMgéle, or the Afghan civil or commercid code. Seenote
6, supra. Inhisattempt to cast light uponthereligiouspoliciesthat support hisfindings, Dr. VVoge
provided the following testimony:

Onethinks, when oneencountersanything likethis, thesetortsspecificaly, if you
encounter somethinginthetrand ation that correspondswith thesetorts, you comeupwith
absolutely nothing, not inany secondary works, notinanything that you havereadin
original works.

So first there is a presumption against such atort, you must admit.

Thenyouthink, well, might that be, becauseitisnot unlikely thet thisstuation has
never aisenbefore. Andthenyouthink, well, perhgpsit contradictsbascprinciples, and
thereisthe principlethat springsto mind that doesstand intheway of thisrecognition of
thesetortsthat’ sbheen oftenmentioned. Itisrepresented by Article89 of theMgdleand
Artide1510. ... Sothismust besomepart of theexplanation astowhy [these] tortsare
not recognized explicitly andthat is, asit reads, Article 89, “ Thejudgment for anactis
madetofdl onthepersonwhodoesit. Anditdoesnot fall onthepersonwhogivesthe
order, aslong ashedoesnot compe thedoing of theact.” ThisisoneintheMgdle and
itgppearsinsaverd othershere, suchasArticle 1510: Theorder of apersonislawful in
respect to hisown property only. Therefore, if someonesaystoanother, “ Throw this
property intothesea,” and the personwhoreceivestheorder, throwsit, knowing that the
property belongsto someonedse, theowner can enforce compensation for that property
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fromthepersonwhothrewit. Nothingisnecessary for thepersonwho gavetheorder,
so far as he has not used force. . . .

Theconceptisaprofound oneactudly. Thelaw islinkedwith mordity andthe
onusfor actsisplaced onthe person who hassort of got thepoint for thedecision, thet is,
theonewhotakesit upon himsdf to performthewrongful act, whovoluntarily goesahead
and does something immoral.

Sothe personwho hasorderedit offersno excusefor the person who doesit.
Thepersonwhodoesitisgoingtobehddliable. Thislawisrdigiouslaw, andthey fed
thet the personwho makesthefateful septo dothewrongful thing had apoint of decison,
and he should have withheld the act.

* % %

Wemay makeamoral judgment somewheat differently. But they havefeltto
accentuate the moral responsibility of the individual, this ought to be the rule.

Thus, accordingto Dr. Voge’ stestimony, absent physical force, theact by Unocd,, if any, that
caused thegovernment of Afghanistanto breechitsgaspipeinecontract with Bridas, isnot acompensable
injury under Afghanlaw. Theliability for breaching the contract and causing theharmto Bridas; if any,
wouldfal sguardy upon the shouldersof the Afghani stan government, whomwasdirectly respongblein

the physical chain of causation for causing the breach of contract and resulting harm.

Though theexpert witnessesinthiscase disagreeontheinterpretation and predictability of
Afghaniganlaw, wecondudethat theevidence presented by Unoca showsthat Afghanidanlaw isreedily
andreliably ascertainableand that isdoesnot recognizethetort causesof action aleged by Bridas. See
Ahumada, 992 SW.2d at 558-59. Accordingly, thetrial court’ sfindingthat Unocal wasentitledto

judgment as a matter of law was the proper legal conclusion.

Briefly, wereturn our attention to theissueof public policy, which permeatestherespective
provisionscontainedin section 6 of the RESTATEMENT (SECOND) CONFLICT OF LAWS and isheavily
relied upon by Bridasinassailing thetria court’ ssummary judgment. Weobsarvethat Texascourtswill
not enforceaforeignlaw that violatesgood morass, naturd justiceor isprgudicid tothegenerd interests
of our citizens. SeeGutierrez, 583 S.W.2d at 321. Asthe SupremeCourt recognizedin Gutierrez
inandyzing the public palicy ramificationsof goplying thelawsof Mexicoandinrgectingthe® dissmilarity

19



doctring” itisclear that thelawsof Turkmenistan and Afghanistan, repectively, aredifferent than oursin
many respects. |d. However, thesedifferencesby no meansrender thelawsof Turkmenistanand
Afghaniganviolaiveof Texaspublicpalicy. Id. Thelawsof thesenationshavebeeninplaceand followed
for many years, if not many centuries. Their lawvsarewe |-established, predictable, and certain. Neither
nation recognizestort causesof actionfor interferencewith exidting or prospective contractud reaionsnor
avil congpiracy. Whether the paliciesbehind thefail ureto recognizethesetortsisbased upontheir systems
of government or religion, thereisnothinginthesubstance of thelawsof Turkmenistan or Afghanistan,
relativetotheactionsaleged by Bridas, inimica togood mords, naturd justice, or thegenerd interestsof
thecitizensof thisstate. 1d. at 322. Thefina twoissuespresentedfor review by Bridasarerespectively

overruled.

Becauseof our digpostion herein, weneed not address Unoca’ scrass-poi nts concerning whether
thetrid court’ ssummary judgment wassupported under Texaslaw and whether thetria court should have
granted Delta International’ s and Delta Oil Company’s special appearances.

The summary judgment of thetrial court is affirmed.

/s Don Wittig
Justice

Judgment rendered and Opinion filed April 27, 2000.

Panel consists of Chief Justice Murphy, Justices Hudson, and Wittig.
Publish — TEX. R. APP. P. 47.3(b).
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