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OPINION

Nelson Arcenio Mauricio gpped saconvictionfor murder onthegroundsthat: (1) hisconviction
isvoid becausethetrid judgereviewed hispresentenceinvestigationreport (“PS”) beforefindinghim
guilty, violating hisfederd and ateconditutiond rightsto dueprocessand duecourseof law, respectively;
and (2) thefifty year sentenceimposedisnot proportiona to theoffense, condtituting crud and unusud
punishment under both the federal and state constitutions. We affirm.



Background

Appellant was charged with murder and pleaded guilty without an agreed sentencing
recommendation fromthe State.* Thetrid judgefound gppellant guilty and sentenced himtofifty years
confinement.

Review of PS| Prior to Finding of Guilt

Appdlant’ sfirst and second pointsof error arguethat hisconvictionisfundamentaly defective
because the trial judge reviewed and considered his PS| before entering afinding of guilt.

A trid judgemay not reed aPSl unlessthe defendant pleadsguilty or nolo contendre, isconvicted
of theoffense, or authorizesitinwriting. See TEX. CODECRIM. PRO.ANN. art. 42.12, 89(c) (Vernon
Supp. 2000). Review of aPSl by acourt beforeadetermination of thedefendant’ sguilt violatesdue
process? However, whereadefendant Signsajudicia confession and entersapleaof no contest or guilty
before the trial judge reviews the PSI, then the defendant’ s guilt has been determined for this purpose.®

Inthiscase, beforethejudge sreview of the PS, gppdlant had Sgned a“ Waiver of Condtitutiond
Rights, Agreement to Stipulate, and Judicia Confession,” andfiled amotion for community supervison.
Appellant a so pleaded guilty to the court and was admoni shed regarding the consequences of hisples,
including thefull rangeof gpplicable punishment. Thetrid judgethenfound that therewasevidenceto
Substantiate gopdl lant’ sguilt, but deferred aformal finding of guilt until thesentencing hearing.* Because
gopdlant sgned ajudicia confessonand entered hisguilty pleabeforethetrid court reviewed the PSl,

Appellant wasajuvenileat thetime of the offense; however, jurisdiction waswaived by thejuvenile
court.

2 See Sate ex rel. Turner v. McDonald, 676 SW.2d 375, 379 (Tex. Crim. App. 1984); Sateexrel.
Bryan v. McDonald, 662 S.W.2d 5, 7 (Tex. Crim. App. 1983).

3 SeeVelav. Sate, 915 S.W.2d 73, 74-75 (Tex. App.—Corpus Christi 1996, no pet.); Blalock v. State,
728 SW.2d 135, 138 (Tex. App.—Houston [14" Dist.] 1987, pet. ref’d); Wissinger v. Sate, 702
S.W.2d 261, 263 (Tex. App.—Houston [1% Dist.] 1985, pet ref’ d).

Appellant concedesin hisbrief that thetrial court’ saction in deferringaformal finding of guilt was
beneficial for him because it was the only procedure whereby he could avoid going to prison after
entering apleaof guilty. See TEX. CODE CRIM. PROC. ANN. art. 42.12, 8 5 (Vernon Supp. 2000).
Wereweto sustain appel lant’ sposition, it wouldin effect deny atrial judgetheopportunity toreview
aPSl to determine whether deferred adjudication probation is appropriate.
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article42.12, section 9(c) wascomplied with, and appel lant’ sfirst and second pointsof error are
overruled.
Cruel and Unusual Punishment

Appdlant sthird and fourth pointsof error arguethat hissentenceamounted to cruel and unusud
punishment under both the Eighth Amendment to the United States Congtitutionand Articlel, section 13,
of the Texas Condtitution. Although gppe lant acknowledgesthat atrid court’ sassessment of punishment
will generdly not bedisturbed on apped if it falswithinthestatutory range,> he contendsthat heshould
have received a probated sentence under the facts and circumstances of this case.’

Regarding hisgate conditutional dam, wefind no evidenceintherecord thet appd lant ever raisd
any objectionto hissentenceinthetria court. Thereforehehaswaivedthisargument onapped. See
TEX. R. APP. P. 33.1; Rhoades v. State, 934 SW.2d 113, 120 (Tex. Crim. App. 1996).

Regarding hisfederd condtitutiona claim, gopellant’ sPSl indicatesthat hehad been amember of
agang. Heand severd other individuds, al armed with semi-autometicwegpons, wereinvolvedinadrive-
by shooting. Appellant admitted hewastheshooter. Hepleaded guilty totheoffenseof murder, afirst
degreefeony punishableby not lessthan 5 yearsand not morethan 99 yearsor lifein prison,” and was
sentenced to fifty years confinement.

Apart fromthegenera requirement that asentencefall withinthestatutory range, thereissome
doubt whether the Eighth Amendment containsany guarantee of proportionality for non-deeth pendty
offenses. SeeHarmeinv. Michigan, 501 U.S. 957, 964-96 (1991). Evenif it does, however, inlight

5 See Jackson v. Sate, 680 S.W.2d 809, 814 (Tex. Crim. App. 1984); Nunez v. State, 565 S.W.2d
536, 538 (Tex. Crim. App. 1978); seealso Harrisv. Sate, 656 S.W.2d 481, 486 (Tex. Crim. App.
1983)(acknowledging that Texas courts have repeatedly rejected the cruel and unusual argument if
thepunishmentiswithinthestatutory limits); Samuel v. Sate, 477 S.W.2d 611, 614 (Tex. Crim. App.
1972)(notingthat if punishment assessed i swithinthelimitsprescribed by the statute, the puni shment
isnot cruel and unusual).

Appellant doesnot indicate specifically what “ factsand circumstances’ warrant probation, other than
referenceto avoluntary pleaand seven lettersinthe PS| regarding appellant’ scharacter. Moreover,
the contention that he should have received a probated sentenceis at oddswith hisfirst and second
points of error. See supra, note 4.

! See TEX. PEN. CODE ANN. 88 12.32, 19.02 (Vernon 1994).
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of theseriousand violent natureof hiscrime, appellant hasfailed to demonstratethat hissentenceis
disproportionatetothecrime. Accordingly, weoverruleappdlant’ sthird and fourth pointsof error and
affirm the judgment of the trial court.

/9 Richard H. Edelman
Justice
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