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OPINION

After gppdlant entered apleacf guilty without an agreed recommendation asto punishment, the
trid court found gppd lant guilty of murder aschargedintheindictment. Followingthecompletionof apre-
sentenceinvestigation, the court assessed punishment at confinement inthelnditutiona Divison of the

Texas Department of Criminal Justice for ten years.

The second paragraph of theindictment, towhich appellant pled guilty, aleged that appel lant
intended to cause seriousbodily injury to“ SENECA SWEARINGER.” Prior togppdlant’ spleg, theState
filedamotion to amend theindictment which requested permisson of thetria court todter theindictment



toreflect thetruenameof thevictim, SenecaSwearingen. The State’ smotionwasgranted by thetria
court. However, the Statefailed to effectuate the amendment of theindictment becausethefaceof the
indictment wasnever physically altered. SeeWardv. Sate, 829 SW.2d 787, 793 (Tex. Crim. App.
1992) (halding that neither themoationitsdf nor thetrid judge sgranting thereof istheamendment; rather,

the amendment is the actual alteration of the face of the charging instrument).

TheWalver of Condtitutiond Rights Agreement to Stipulate, and Judicid Confession executed by
appel lant asevidenceof hisguilt tracked thewording of the unamended indictment and contained the
uncorrected name, Swearinger. Inthestipulation, appellant stated that thefactual allegationsinthe

indictment were true.

Intwo pointsof error, gopd lant daimstheevidenceislegdly and factudly insufficient to support
theconviction. Specificaly, appdlant complainsthat theevidenceisinsufficient becausethedlegationin
the indictment and the proof presented at the plea hearing state that the victim’ slast name was
“SWEARINGER,” wheninredity, thevictim’ ssurnamewas Swearingen. Wefindthat gppellant has

waived error and affirm the conviction.

When an accused entersapleaand waiveshisright totrial by jury, the Statemust introduce
evidence proving guilt to authorizeaconviction. See TEX. CODECRIM. PROC.ANN. art. 1.15 (Vernon
Supp. 2000). Inconducting asufficency review, an gppdlatecourt must review theentirerecordinalight
most favorableto the prosecution to determinewhether any rational trier of fact could havefound the
essentid el ementsof theoffense beyond areasonabledoubt. SeeJacksonv. Virginia, 443U.S. 307,
318,99S.Ct. 2781, 2788, 61 L.Ed.2d 560 (1979). Thisconstitutiona mandateispredicated uponthe
ability of thereviewing court to condder dl therdevant evidenceinagiven case. Thepresentation of only
apartial record makessuch aconsiderationimpossible. See Greenwoodv. Sate, 823 S.W.2d 660,
661 (Tex. Crim. App. 1992).

Inthepresent case, appd lant expresdy waived hisright to haveacourt reporter makearecord
of thepleaproceedings. Consequently, thereisno court reporter’ srecord fromthepleahearing. Rule
34.6(5) TEX.R.APP.P. statesthat in criminal cases, if an appellant complainsthat theevidenceis



insufficient to support afinding of guilt, therecord mustindudedl theevidenceadmitted & thetrid onthe
issueof guilt or innocenceand punishment. Inorder to chdlengetheaufficiency of theevidenceto support
ajudgment based onapleaof guilty, adefendant must bring forthafull statement of factsincludinga
transcription of the plea proceedings. See Williams v. Sate, 950 S.W.2d 383, 385 (Tex.
App—Houston[1s Dist.] 1997, pet. ref’ d). Intheinstant case, gppellant’ sexpresswaiver of therightto
haveacourt reporter record hispleadeprivesthis Court of acompleterecord fromwhichto evaluate
sufficiency of theevidence. Intheabsenceof acompleterecord, wemust presumetherewas sufficient
evidenceto sustain and support thejudgment. See id/ithout astatement of facts from the plea hearing,
we cannot determinewhether the evidenceincluded in thetranscript constitutesall of theevidence
presentedtothetrial court. SeeAllisonv. State, 618 SW.2d 763, 765 (Tex. Crim. App. 1981). It
ispossiblethat a the pleahearing, the gppe lant admitted committing the of fenseof murder againgt Seneca
Swearingen'. Without acompletestatement of facts, an gopellate court cannot consider thefactsof the
caseto determinewnhether or not sufficient evidence existsto support the conviction. See Greenwood
v. Sate, 823 SW.2d at 661; Richardson v. State, 921 SW.2d 359, 360-361 n. 3 (Tex.
App—Houston[1st Digt.] 1996, no. pet.). Duetohisfalureto provideastatement of factsfromtheplea
hearing, gopelant’ schdlengeto the sufficiency of theevidenceto support hisguilty pleaisoverruled. See
Williams v. State, 950 S.W.2d at 385.

Inany event, wefall to seehow gppdlant could have been harmed by themisspdling of thevidim's
nameintheindictment and corresponding pleapapers. ThenamesSwearinger and Swearingenwereusd
interchangesatly during the hearing on the pre-sentenceinvestigation report, theonly procesdingwhichwas
recorded by acourt reporter. Appellant testified that he had previously entered apleaof guilty to

1 Testimony by appellant admitting the correct name of the victim would have created avariance
between the indictment and the proof. According to the doctrine of idem sonans, if the name alleged and
the name proven can be sounded the same, avariance in spelling isimmaterial. See Martin v. State, 541
S.W.2d 605, 608 (Tex. Crim. App. 1976); Carr v.Sate, 694 SW.2d 123, 127 (Tex. App.-Houston [14"
Dist.1985, pet. ref’d). A question involving the rule of idem sonans must be raised at trial or itiswaived.
Seeid.



intentionaly and knowingly causing thedesth of SenecaSwearingen. Thevictim’ smother answeredinthe

affirmative when she was asked whether Seneca Swearinger was her son.

Wefindthat themisspdling of thevictim’ snameintheindictment andjudicia confessondid not
prejudiceappellant’ sdefense.? Appellant citesno authority for thepropositionthat reversibleerror is
shownwhen both the pleading and the proof contain amisspelled name. Infact, our review of relevant
caselaw revealsLutev. Sate, 166 Tex.Cr.R. 357, 314 S.\W.2d 98 (1958), in which the Court of
Crimind Apped sfound noreversbleerror whentheindictment aleged possesson of “Herion”[9c] and
the allegation was sustained by the proof.

Therecord showsunequivocaly that gppelant wasnot mided or confused about thetrueidentity
of thevictim. Indeed, gppdlant hasnot claimed surprise, prgudiceor mistaken meaning aisng fromthe
misspdled name. Becausetherecord demondratesthat appe lant wasnot surprised or prejudiced by the
misspelled nameintheindictment and the proof, no harmisshown. Weoverrulepointsof error oneand

two.

2 The doctrine of idem sonans provides anal ogous authority. Cf Johnson v. Estelle, 704 F.2d 232,
236 (5th Cir. 1983) (variance between indictment alleging murder of “ Carol AnnVenters’ and proof at trial
that thevictimwasnamed “ Carlyn Ann Venters’ not fatal). Unlessthemisspelling prejudicially misleadsa
defendant in preparing a defense, the law does not consider as fatal a misspelling through the use of an
incorrect letter. See Lopezv. Sate, 805 S.W.2d 882, 885 (Tex. App.—Corpus Christi 1991, no pet.). The
object of the doctrine of variance between allegations of an indictment isto avoid surprise, and for such
variance to be material it must be such asto mislead the party to his prejudice. See Reyesv. Sate, 3 S.W.
3d 623, 625 (Tex. App.—Houston [1st Dist.] 1999, no pet.).
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The judgment of the trial court is affirmed.

PER CURIAM
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