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OPINION

Appellant wascharged by indictment with the offense of aggravated assault. A prior felony
convictionwasdlegedfor the purpose of enhancing therangeof punishment. A jury convicted gppe lant
of thecharged offenseand further found gppel lant used or exhibited adeadly wegpon during commission
of theoffense. See TEX. CODE CRIM. PROC.ANN. art. 42.12, 8 3g(8)(2). Following appellant’ splea
of trueto theenhancement dlegation, thejury assessed punishment at confinement for lifeinthe Texas
Depatment of Crimind Justice—Inditutiond Divison. Appdlant raisesthreepointsof error. Weaffirm

the judgment of the trial court as reformed.



Thefirst point of error relatesto theinstruction required by Texas Codeof Criminal Procedure
atide37.07, section4(a), whichthetrid court gavethejury intheingtant case. Article37.07, section4(a)

provides:

Inthe penalty phaseof thetrid of afelony caseinwhichthe punishmentisto be
assessed by thejury rather thanthecourt, if the offense of whichthejury hasfound the
defendant guilty islistedin Section 3g(a)(1), Artide42.12, of thiscodeor if thejudgment
containsan affirmativefinding under Section 3g(a)(2), Artide42.12, of thiscode, unless
thedefendant has been convicted of acapital felony thecourt shal chargethejury in
writing as follows:

"Under the law applicable in this case, the defendant, if sentenced to aterm of
Imprisonment, may earn timeoff the period of incarceration imposed through
theaward of good conduct time. Prison authoritiesmay award good conduct timeto
aprisoner who exhibitsgood behavior, diligencein carrying out prison work assgnments,
and atemptsat rendbilitation. If aprisoner engagesin misconduct, prison authoritiesmay
also take away all or part of any good conduct time earned by the prisoner.

"Itisdso possblethet thelength of timefor which the defendant will beimprisoned might
be reduced by the award of parole.

"Under the law applicablein thiscase, if the defendant is sentenced to aterm of

imprisonment, hewill not becomedigiblefor paroleuntil theactud timeserved equas

ceddtesrEnmEioDyeEsniteesswiniowkdndaygmod direrensen ftedithiseee
toatermof lessthanfour years, hemus sarveat least two yearsbeforeheisdigiblefor parole. Eligibility
for parole does not guarantee that parole will be granted.

"It cannot accurately be predicted how the parolelaw and good conduct time
might be applied to this defendant if he is sentenced to a term of
imprisonment, because the application of these laws will depend on
decisions made by prison and parole authorities.

"You may consider the existence of the parole law and good conduct time.
However, you are not to consider the extent to which good conduct time may
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beawardedtoor forfeited by thisparticular defendant. Y ou are not to consider
themannerinwhichthepardlelaw may begppliedtothisparticular defendant.” (emphags
added)

Appe lant contendsthisingruction violated the Due Processand Due Course of Law Clausesof
the United Statesand Texas Conditutions. Asagenerd rule, thisingruction doesnot violateether thedue
courseof law provisonsinArticlel, sections 13 and 19 of the Texas Condtitution or federal dueprocess.
SeeOakleyv. Sate, 830S.W.2d 107,111-12 (Tex. Crim. App. 1992); Muhammadv. Sate, 830
S.W.2d 953, 956 (Tex. Crim. App. 1992).

However, appdlant relieson Jiminezv. Sate, 992 SW.2d 633, 637-39 (Tex. App.—Houston
[1s Digt.] 1999, pet. granted), whichfound an exceptiontothisgenerd rule. TheJiminezCourt held thet
in certain casesthearticle 37.07, saction 4(@) ingtruction wasuncongtitutiona under articlel, sections13
and 19 of the Texas Condtitution and the due process clauses of the Fifth and Fourteenth Amendmentsof
theUnited States Condtitution. Thecourt heldtheingtructionwasanincorrect Satement of thelaw because
Jminezwasnot digiblefor good conduct time because hewas convicted of an offenseenumeratedin
section 508.149 of the Texas Government Codethat precl udestheaccumulation of good conduct timeto
quaify aconvict for early releaseunder mandatory supervison. Appelant arguesthesameistrueinthe
Indant case becausethejury’ sfinding that adeadly weapon wasused or exhibited during commisson of
the offense prohibits appellant from accruing good conduct time. See § 508.149(a)(1).

The State argues Jiminezwaswrongly decided and that thiscase should beresolved under the
authority of Bostonv. Sate, 965 S.W.2d 546, 549-50 (Tex. App.—Houston[14th Dist.] 1997, pet.
ref'd). InBoston, thiscourt, relying ontheemphas zed portionsof article 37.07, section 4(a) noted above,
heldthat theinstruction, whenread initsentirety and viewed in context wasproper becauseit“ clearly
informedthejury that any ‘ good conduct time’ appellant might earn could not beapplied toreducehis
sentence until hefirst served half of that sentence.” 1d. at 550-51. (emphasisinorigina) Webdieve
resol ution of thiscaseiscontrolled by our opinionin Boston. Accordingly, thefirst point of erroris

overruled.



Thesecond point of error contendsthetria court erredin overruling gopdlant’ smationfor midrid
following animproper argument made by the State. During the punishment phaseof trid, thefollowing
exchange occurred:

THESTATE: [Appdlant] isnot goingtostop. Heintended todoit, thenit escalated from
burning [the complainant’ s| house, from the threats to burning her house.

DEFENSE COUNSEL: Goingtoobject, Your Honor. Thereisnoevidencethat he
burned her house.

THE COURT: Stay intherecord, Counsd. Thejury heardtheevidence. Proceedwith
your argument.

DEFENSE COUNSEL: | would like for the jury to disregard the last remark.

THECOURT: Ladiesand gentlemen, thelagt remark isgtricken. 'Y ouarehereby ordered
by the Court to pleasedisregard that and don’ t consider that statement for any purpose,
whatsoever.

DEFENSE COUNSEL: Movefor amistrial.

THE COURT: Overruled and denied. Go ahead, please.

Whileweagreewiththetrid court that theargument wasimproper, thequestioniswhether the
ingructionto disregard theargument wassufficient to curetheerror. InGardner v. Sate, 730 SW.2d
675, 696 (Tex. Crim. App.1987), cert. denied 484 U.S. 905 (1987), the Court of Crimina Appeals
stated:

Inthevas mgority of casesinwhichargumentismeadeor testimony comesin, ddiberatdy

or inadvertently, which hasno rdevanceto any materid issueinthecaseand carrieswith

it somedefinitepotential for prejudiceto theaccused, thisCourt hasrelied uponwhat

amountsto an gppd late presumption that aningruction to disregard theevidencewill be
obeyed by thejury. See1R. Ray, TexasPractice, Law of Evidence, 8 29 (3rd ed.
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1980). Thompsonv. Sate, 612 SW.2d 925 (Tex. Crim. App. 1981). Inessencethis
court putsitsfaithinthejury'sability, uponinstruction, consciously to recognizethe
potential for prejudice, and then conscioudly to discount theprgudice, if any, inits
deliberations.

Redying onthisappdlate presumption, wefind thejury disregarded theimproper argument made
by theState.* Additionaly, wenotethe Statedid not continuethisargument following thetria court’s
ingruction. Findly, weobservethat gopdlant arguesthecomment washarmful, in part, because“thejury
chargewaserroneous.” However, asdiscussedinpart | of thisopinion, webelievetheingtructionwas

proper. For these reasons, we overrule the second point of error.
[1.

Findly, appdlant notesthat thejudgment statesgppd lant wascharged with athird degree, rather
than asecond degree, fony. At thetimeof thecommission of theinstant offense, TexasPend Code
section 22.02(b) prescribed therange of punishment for the offense of aggravated assault asthat of a
second degreefelony. Therefore, that portion of thejudgment of thetrid court, whichligstheoffenseas
athird degreefdony isincorrect. Accordingly, weorder thejudgment modified toreflect the offense of
aggravated assaultisasecond degreefelony. See TEX. R.APP. P. 43.2(b) (“ Thecourt of gppealsmay:
... (b) modify the trial court's judgment and affirm it as modified;”).

As modified, the judgment of the trial court is affirmed.

/9 CharlesF. Baird

! We pause to note that had thetrial court not sustained the objection and instructed the jury

to disregard theargument, wewould beforced to employ an opposite presumption, namely that atrial court,
by overruling an objection to an improper argument, puts "the stamp of judicial approval" on theimproper
argument, thus magnifying the possibility for harm. See Good v. Sate, 723 S.W.2d 734, 738 (Tex. Crim.
App. 1986); Burke v. State, 652 SW.2d 788, 790 (Tex. Crim. App. 1983).
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Justice

Judgment rendered and Opinion filed April 27, 2000.
Panel consists of Justices Amidei, Anderson and Baird.?
Do Not Publish — TEX. R. AppP. P. 47.3(b).

2 Former Judge Charles F. Baird sitting by assignment.
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