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OPINION

Kanard Q. Bailey gpped saconvictionfor aggravated robbery claming thet thetria court abused
itsdiscretioninfailing to sua sponteorder that gppel lant’ spleasof guilty bewithdrawnand that pleasof
not guilty beentered, after informationin the PSl indicated that theweapon used wasacapgun and that
gppdlant did not know arobbery wasgoing to occur, rasngasubgsantia fact issueastowhether gopdlant

was guilty of aggravated robbery with a deadly weapon. We affirm.



Background

Appdlant* wasindicted for theaggravated robbery of two complainants. Bothindictmentsalleged
that appellant had used and exhibited “ adeadly weapon, . . . acapgun.” Appellant pled guilty to both
chargeswithout an agreed punishment recommendation fromthe State. Thetria court found therewas
suffident evidenceto subgtantiate the pleaon both charges, but postponed entering afinding of guilt pending
the presentenceinvegtigationreport (“PS”). After ahearingonthePS, thetrid judge sentenced appel lant
to six yearsin prison on each offense, the sentences to run concurrently.

Notice of Appeal

Appdlant’ sfirg “point of discusson” arguesthat hisgenerd noticeof apped issufficient to confer
jurisdiction onthiscourt despite hisguilty pleaand thefact that hedid not obtain permissonto gpped from
thetrial court.

Previoudy, adefendant who entered aknowing and voluntary guilty pleawithout thebenefit of a
recommendation from the State asto punishment waived dl non+jurisdictiond errorsoccurring beforethe
plea. SeeYoungyv. Sate, 8 S.W.3d 656, 656 (Tex. Crim. App. 2000); Helmsv. Sate, 484 SW.2d
925,927 (Tex. Crim. App. 1972).2 Thisrulewasnot applied to errorsoccurring at or after entry of the
plea SeeJackv. Sate, 871 SW.2d 741, 743 (Tex. Crim. App. 1994). Inthiscase, appd lant’ spoint
of error dlegesmistakescommitted during the punishment phase, after hispleawasentered. Therefore,
we overrule appellant’ s first point of discussion as moot.

Failureto Withdraw Guilty Plea

Appdlant’ sonly actua point of error assertsthat thetrial court abuseditsdiscretioninthiscase
by not sua spontewithdrawing appd lant’ sguilty pleawhen evidenceintroduced during the punishment
phaseindicated that: (a) appellant did not know an aggravated robbery wasgoing to occur; and (b) the

weapon involved was merely a capgun.

. Appellant wasajuvenile at thetimeof the offense, however, the juvenile court waived jurisdiction.

2 Although not directly relevant to this case, the Helmsrule has recently been abrogated. See Young
v. Sate, 8 S.\W.3d 656, 666-67 (Tex. Crim. App. 2000). Currently, whether entered with or without
an agreed punishment recommendation by the State, avalid pleaof guilty or nolo contendrewaives
theright to appeal aclaim of error only when thejudgment of guilt wasrendered independent of, and
is not supported by, the error. Seeid.



When adefendant’ sguilty pleaisentered beforeajury and evidenceisintroduced which
establishestheinnocence of theaccused or reasonably and fairly raisesanissueasto guilt and such
evidenceisnot withdrawn, thetrid courtisunder aduty towithdraw the defendant’ spleaand enter anot
guilty plea. SeeGriffinv. Sate, 703 S.W.2d 193, 195 (Tex. Crim. App. 1986). However, thisrule
doesnot gpply whereadefendant waiveshisright to ajury and entersaguilty pleabeforethecourt. See
Moonv. Sate, 572 SW.2d 681, 682 (Tex. Crim. App. 1978); Gravesv. Sate, 803 S.W.2d 342,
346 (Tex. App.—Houston [ 14" District] 1990, pet. ref' d). Inthat event, evenif theevidenceadduced
makesthedefendant’ sinnocenceevident or fairly raisesanissueasto hisguilt, itiswithinthe trid court's
discretionto decidethefact issueby finding the defendant guilty of the charged or alesser offenseor not
guilty, as the evidence requires. See Moon, 572 SW.2d at 682; Graves, 803 S.W.2d at 346.

Inthiscase, gppdlant waived hisright totria by jury and confessed tothetruth of thedlegations
intheindictment, signinga“Waiver of Constitutional Rights, Agreement to Stipulate, and Judicia
Confesson,” for each case. During the pleaproceeding, thetrid judge properly admonished gppel lant,
guestioned him asto hisunderganding of thewaiver of hisrights indructed himthet the* cgogun” wasbeing
described asadeadly wegpon® and that the of fensewas an aggravated one. Appellant responded that he

3 Appellant does not challengethelegal or factual sufficiency of theevidencein thiscase. However,
to support hisargument that hisguilty pleashould have been withdrawn, appellant relieson Mosley
to argue that a capgun is not, as a matter of law, a deadly weapon. However, in Mosley, the court
concluded that the air pistol used in that case was not a deadly weapon because the evidence had
established that the gun was defective and unloaded, and because the appellant never fired it or
threatened tofireit or useit asabludgeon. See Mosley v. Sate, 545 SW.2d 144, 145 ( Tex. Crim.
App. 1976). Inthis case, the PSI described the gun asa“B.B. gun.” Although aB.B. gunisnot a
“firearm” and is thus, not a deadly weapon per se, cases have held that, based upon its manner of
use, aB.B. gun can be adeadly weapon under the penal code definition. See Delgado v. Sate, 986
S.W.2d 306, 308 ( Tex. App.—Austin 1999, no pet.) (concluding that because the B.B. gun used by
the appellant was capable of firing a pellet with sufficient force to cause serious bodily injury or
death, and appellant had held thepistol closeto the headsof thevictims, threateningtokill them, the
State sufficiently proved that the B.B. gun was adeadly weapon); Cortev. State, 630 S.W.2d 690,
692 (Tex. App—Houston [ 1% Dist.] 1981, pet. ref’ d) (distinguishing Mosley and concluding that had
the CO2 pellet gun been loaded it could have caused serious injury and was designed for that
purpose); TEX. PEN. CODE ANN. § 1.07(17)(b) (Vernon 1994) (adeadly weapon includes anything
that in themanner of itsuse or intended useis capable of causing death or seriousbodily injury). In
this case, appellant’ s co-defendant placed thetip of the gun at the base of one of the complainant’s
head “ at closerange” and when avehicle containing other individual s pulled up during the robbery,
appellant’ s co-defendant pointed the gun at them stating, “Get out of thetruck . . . or I’'m going to

3



understood and wished to plead guilty. Thetrial judgethen found that appellant’ sguilty pleawas
substantiated and accepted it. At that point, gopellant’ spunishment wastheonly issueleft to bedecided.

Theevidencewhich appellant arguessupportsthetria court’ sduty to withdraw the pleawas
presented during the PSI hearing,* conducted over amonth after the pleaproceedings. However, because
thetrid court had aready decided theissueof gppdlant’ sguilt, theissuewhether theevidence subgtantiated
appellant’ sguilt wasnot beforethetria court duringthe PSI hearing.® Therefore, because gppelant has
not demondrated that thetrid judgeabused hisdiscretionin not withdrawing gppdlant’ splea, hispoint of

error is overruled, and the judgment of the trial court is affirmed.
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kill you.” Also, inthe PSI, appellant admitted he knew the gun was a B.B. style pistol.

4 Althoughappellant relieson Payneto support hisposition, Payneisdistinguishableinthat it dealt with
an appellant’ s timely motion to withdraw a plea during the guilt phase rather than thetrial court’s
duty to sua sponte withdraw a plea during the punishment phase. See Paynev. Sate, 790 S.W.2d
649, 651-52 (Tex. Crim. App. 1990). Once apleais entered and the trial court either pronounces
judgment or takesthe case under advisement, it has no duty to withdraw the pleaeven upon request
of te defendant, let alone sua sponte. See Jackson v. Sate, 590 S.W.2d 514, 515 (Tex. Crim. App.
1979).

s Moreover, theonly evidencein the PSI raising anissueon appellant’ sguilt were hisown statements
that he had not known the robberies were going to occur or actively participated in them. Even if
such statements had been made during the previous plea hearing, they were the type of evidence
which would have been within the trial court’s discretion to disbelieve.
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