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OPINION

After enteringaguilty pleaand waiving hisright toajury trid, thetria court found TomasRuiz
Sanchez, gppdlant, guilty of possession of marijuanaweighing morethanfour ouncesand lessthanfive
pounds. See TEX. HEALTH & SAFETY CODEANN. 8481.121(b)(3) (Vernon Supp. 2000). Thetrial
court assessad punishment at ten monthsinthe Texas Department of Crimind Justice, Sate Jail Divison.
Appellant complainsinonepoint of error that thetrial court erredin denying hismotionto suppress

evidence. We affirm the trial court’s judgment.



FACTUAL BACKGROUND

City policeofficerswereinformed that asugpect wanted for sexualy assaulting achild could be
found at acertain apartment. After verifyingthewarrant, OfficersAnderson and Biggswenttothe
apartment to effectuatethearrest. Whenthey arrived, the officersknocked on thedoor, and when
someoneansvered, they smdled aheavy odor of marijuanacoming frominsdethegpartment. They saw
the suspect ing dethe gpartment, crouched down and hidinginacorner. Themanwho answered thedoor

invited the officers inside the apartment, and the officers arrested the suspect.

Next, Anderson and Biggswentingdethedining room. They saw marijuanapackagedinclear
plastic bagsonthedining room tableand arrested theindividua saround thedining room. Whilethey were
handcuffing the occupants, gopd lant and another ma ewalked through the gpartment’ sopen door andinto
thelivingroomarea. Appellant wascarryingawhitepaper sack, and when heand hisfriend saw the
officersand the peopleonthefloor being cuffed, they ranaway from the gpartment. Biggschased after
themand caught appe lant’ sfriendin the parking | ot; appellant escaped. Andersonthenbroadcasteda

description of appellant over the police radio.

Officer Howard, whowasdispatched to hel p Anderson effectuatethewarrant, arrived at the
gpartment complex and saw appel lant walking by withawhite paper sack in hishand. WhenHoward
heard Anderson’ sbroadcast description, he pursued gppellant. Howard found appellant crouchedinthe
gpatment’ sdumpster, dutching thewhite paper sack. Howard held gppellant at gunpoint until Anderson
arrived. Both officersthen gave gppdlant verbad commands, removed him from thedumpster, and took

him into custody. The substance in the white paper sack later tested positive for marijuana.

Appd lant moved to suppresstheevidence, arguing that the officershad no reasonablesuspicion
or probablecauseto arrest, search, or detain him. Thetria court denied appdllant’ smotion to suppress,

and he appeals the trial court’s ruling on the motion.

DISCUSSION AND HOLDINGS

Inhissolepoint of error, gopdlant arguesthat thetrid court erredin denying hismotionto suppress

theevidence. Appellant claimsthe officerslacked reasonable suspicion or probablecauseto arrest,



search, or detan himfor threereasons: (1) gppdlant wasnot namedinthearrest warrant; (2) gppelant was
merely present at the scene, and noindependent factorsaffirmatively link himtothecrimind activity inthe
goartment; and (3) gppellant’ sfrisk wasnot justified because he presented no risk of harmtotheofficers.
Thus, gppellant arguesthat hisdetention and arrest wereunlawful, and theevidence saized asfruit of his

detention and arrest should not have been admitted into evidence. We disagree.
Standard of Review

Inreviewing atrial court'sruling onamotion to suppressevidence, an appel late court must
determinethe applicablestandard of review. SeeGuzmanv. State, 955 S.W.2d 85, 87 (Tex. Crim.
App.1997). When conducting our review, wegivegreat deferencetoatria court’ sdetermination of a
mixed question of law, wherehistorical fact findingsand rulingson the gpplicablelaw arebased onan
evaluation of credibility and demeanor. SeelLoserthv. Sate, 963 S\W.2d 770, 772 (Tex. Crim.
App.1998). However, mixed questionsof law andfact that do not turn onanevauation of credibility and
demeanor are reviewed de novo.! See Guzman, 955 S.W.2d at 87.

If theissueiswhether an officer had probable cauise, under thetotdity of thecircumstances, the
trid courtisnotinan gppreciably better pogition thanthereviewing court to determinetheissue. Seeid.
Although great we ght should begiventotheinferencesdravn by trid judgesand law enforcement officars
determination of reasonable suspicion and probable cause should bereviewed denovo onapped. See
Guzman, 955 S.W.2d at 87 (citing Ornelasv. United Sates, 517 U.S. 690, 116 S.Ct. 1657, 134
L.Ed.2d 911 (1996)). Smilarly, whether adefendant was" detained” withinthemeaning of the Fourth
Amendment isamixed question of law and fact whichisreviewed denovo. SeeHunter v. Sate, 955
S.\W.2d 102, 105 n. 4 (Tex. Crim. App.1997).

Reasonable Suspicion to Stop or Detain Appellant

1 Casesinvolving an application of law to fact reviewed de novo exist when the State's evidence
is uncontroverted, i.e., appellant has neither presented conflicting testimony nor contradicted the State's
evidencein any way. See Satev. Ross, 999 S.W.2d 468, 470-71 (Tex. App.—Houston [14" Dist.] 1999,
pet. granted). These casesdo not turn on “an evaluation of credibility and demeanor becausethetrial court

does not have to decide which conflicting testimony deserves more weight.” Id.
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Law enforcement officersmay briefly stop anindividual suspected of criminal activity for an
investigatory detention based onlessinformationthanisrequired for probablecause. SeeTerryv. Ohio,
392U.S.1,21,88S.Ct. 1868, 20 L .Ed 2d 889 (1968). Anofficer mustjudtify aninvestigativedetention
with specific articul ablefactswhich, dong with theofficer’ sexperience, persond knowledge, and logica
inferencesdrawn fromthosefacts, would warrant himindetaining theindividual. See Comer v. Sate,
754 S\W.2d 656, 657 (Tex. Crim. App. 1986). Thesefactsmust create somereasonablesuspicionthat
thedetained personis, hasbeen, or sconwill beinvolvedin crimind activity. SeeJohnsonv. Sate, 912
SW.2d 227,235 (Tex. Crim. App. 1995). Thefactscreating areasonablesuspicion do not themsalves
havetobecrimind; they only needind udefactswhich render thelikelihood of crimina conduct greater then
it would be otherwise. See Crockett v. Sate, 803 S.W.2d 308, 311 (Tex. Crim. App. 1991).

Whenwedeterminereasonablesugpicion, weexaminethetotdity of thedrcumstancessurrounding
thedetention. See Alabamav. White, 496 U.S. 325, 330,110 S.Ct. 2412, 110 L .Ed. 2d 301 (1990).
“[ T]he determination of reasonabl e suspicion must bebased on commonsensejudgmentsandinferences
about humanbehavior.” lllinoisv.Wardlow, _ U.S._ ,120S.Ct. 673,676, 145L .Ed. 570 (2000).
A person’ snervous, evasive behavior isardevant factor in determining reasonablesuspicion. Seeid.
Unprovoked flight upon noticing the policemay judtify an officer in sugpecting thet anindividud isinvolved
in criminal activity. Seeid.

Moreover, thedetermination of reasonablesuspicionisnot limited to thefactssolely withinthe
detaining officer’ sknowledge. See Satev. Jennings, 958 SW.2d 930, 933 (Tex. App.—Amarillo
1997, nopet.). Wecanrey oninformation relayed to him by other officersand thesumof theinformation
knownto those officerscooperating withhim. SeeFearancev. Sate, 771 S.W.2d 486, 509 (Tex.
Crim. App. 1988). Whenthedetaining officer actsonly onaradio dispatch or arequest to gpprehendthe
uspect, the Statlemugt show thet the detai ning officer acted on therequest of someonewho had reesonable
suspicion or probable cause. See Jennings, 958 S.W.2d at 933.

Here, Officer Howard detained gppellant & gunpoint until another officer arrivedto heptakehim
into custody. Aswediscussed, Howard wasfirst dispatched to hel p Anderson effectuatethe arrest
warrant for the sexua assault suspect. When Howard arrived a the gpartment complex, he saw gppellant



walking by withthewhite paper sack inhishand. After hearing gopellant’ sdescription broadcasted over
the policeradio, Howard searched for gppdlant and found him hiding inthedumpster, dutching the paper

sack.

Howard had areasonabl e suspi cion to detai n appel lant based upon thecircumstancesand his
knowledgeand experienceasapoliceofficer. Appe lant matched the description of the police broadcast
heheard over theradio. Howard could logically infer that gopdlant wasor hed beeninvolved with crimina
activity becausehefound gppdlant inasuspicousplace; gopdlant washidinginadumpger. Additiondly,
Anderson, the officer who madetheregquest over the policeradio, had reasonabl e suspicion based onthe
information knownto himand Officer Biggs. Anderson and Biggsentered thegpartment smdlingasrong
odor of marijuanaand saw marijuanain planview onthediningroomtable. They olbserved gppdlant wak
Into the gpartment unannounced with apaper sack in hishand, and flee upon seeing them. When Anderson
chased after appdl lant, gppellant ranand hid from him. These circumstances, takentogether, justify

Howard' s decision to stop or detain appellant.
Probable Cause for Appellant’s Warrantless Search and Arrest

Asweexplainfurther bel ow, wead so concludethat the officershad probable causeto search and
arrest gppe lant without awarrant because gppellant wasfound inasuspiciousplace- adumpster - and
thefactsand circumgancesknownto the officerswere sufficient to lead themto believethat gppdlant had
committed or wascommitting an offense. A peaceofficer must haveawarrant for anarrest unlessa
Statutory exception applies. See Joseyv. Sate, 981 S.W.2d 831, 841 (Tex. App.—Houston [14"
Dist.] 1998, nopet.). Tojudtify gppelant’ swarrantlessarrest, the State must show probablecauseand
an exception to the warrant requirement. See Corngjo v. Sate, 917 S.W.2d 480, 481 (Tex.
App.—Houston [14™ Dist.] 1996, pet. ref’ d). Probablecauseto makeawarrantlessarrest existswhen
“thefactsand circumstanceswithinthe officer’ sknowledge, and of which the officer had reasonably
trustworthy information, were sufficient towarrant aprudent manin believing that the suspect had
committed or wascommitting anoffense.” SeeCorngo, 917 SW.2d at 482-83. Anexceptiontothe

warrant requirement exists when a peace officer finds aperson in a suspicious place and under



crcumstancesreasonably showing the person hasbeen guilty of somefeony or isabout to commit some
offenseagainstthelaw. See TEX. CODECRIM. PROC. ANN. Art. 14.03(a)(1) (Vernon Supp. 2000).

Wegpply a"totdity of thecircumstances' test to determine probable causebased onawarrantless
searchand seizure. SeeAmoresv. Sate, 816 SW.2d 407,413 (Tex. Crim. App. 1991). Theburden
isonthe Stateto provetheexistenceof probablecausetojustify awarrantlessarrest or search. See
Brownv. Sate, 481 SW.2d 106, 109 (Tex. Crim. App. 1972). Article14.03(a)(1) requiresthelega
equivalent of probable cause. See Amores, 816 SW.2d at 411.

Whendetermininga”suspiciousplace’ for the purposesof article 14.03(a)(1), few, if any, places
aresuspiciousinand of themselves. SeeJohnsonv. Sate, 722 SW.2d 417,421 (Tex. Crim. App.
1986). Determining whether aplaceissuspiciousishighly fact-specific. SeeHollandv. Sate, 788
SW.2d 112, 114 (Tex. App.—Ddlas1990, pet. ref'd). A placemay becomesuspicious, fromapolice
officer'spergpective, dueto factsand circumstancesknown to the officer and any reasonableinferences
he can draw from those facts. See Munizv. State, 851 S.W.2d 238, 251 (Tex. Crim. App. 1993).

If anarrestisjudtified under article 14.03(a)(1), apoliceofficer isentitled to conduct asearch
incidenttothearrest. SeeFloresv. Sate, 895 S.W.2d 435, 444 (Tex. App.—San Antonio 1995, no
pet.). Theofficer can search appd lant's person and theareawithin hisimmediatecontrol. SeeChimd
v. California, 395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d 685 (1969). Aswe noted, both of the

elements of probable cause are present here.

Firgt, OfficersHoward and Anderson could have determined that appel lant wasinasuspicious
placewhenthey discovered him. Prior to hisdetention, appellant walked into an apartment where
contraband wasin plainview, and fled upon noticing the police officers. Andersonknew the occupants
ins detheapartment wereengagedinillegd activity - possession of marijuana- and when appellant
immediatdly fled upon entering the gpartment, Anderson broadcasted hisdescription over thepoliceradio.
Howardidentified aman matching appellant’ sdescription, and pursued him. Thechaseendedat a
dumpster, where appd lant washiding - ingdethedumpster. Wehaveno problem concluding that the

dumpster was a “suspicious place.”



Second, Howard and Anderson coul d have concluded that they discovered appellant under
drcumgtancesreasonably showing hehad committed or wasabout to commit someoffenseagaing thelaw.
Appd lant waked into an gpartment, unannounced wheremarijuanawasinplanview. Hewasholdinga
white paper sack. |mmediately upon seeing thepoliceofficers, heranand then hid inadumpster, il
dutchingthewhite pgper sack. Fromthesefacts, Howard and Anderson could havereasonably conduded
gppdlant had committed or wasabout to commit an offensededing with contraband when hewakedingde

the apartment.

We cond udethat OfficersHoward and Anderson had sufficient probable causeto arrest gppd lant
without awarrant under article 14.03(g) (1) of the TexasCodeaf Crimina Procedure. Themarijuanaand
any other evidence produced during hissearchwasfound within thescopeof asearchincidenttoanarred.

Consequently, appellant’ sdetention and arrest waslegd,, any evidence produced asaresult of thet
detention and arrest wasadmissible, and thetria court did not err inoverruling appel lant’ smotionto

suppress evidence. We overrule appellant’ s sole point of error.

The judgment of thetria court is affirmed.

Wanda McKee Fowler
Justice
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