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OPINION

Rdator, H. E. Butt Grocery Company ("HEB") seeksawrit of mandamusdirecting thetria court
tovacateitsorder denying HEB'smotionto compe arbitration under the Federd Arbitration Act (FAA).
Theredl party ininterest, Harry Swinton (" Swinton"), sued HEB, anon-subscriber under the Texas
Workers Compensation Act (TWCA), for alleged persond injuriessufferedin the courseand scope of
employment. HEB contendsthetria court clearly abuseditsdiscretioninrefusing to compd arbitration
of Swinton'sclamsinthefaceof avaid arbitration agreement contained inthe™ El ection and Agreement
Form" ("thebenefit agreement™) signed by Swinton. Becausethebenefit agreement, including the

arbitration provision, is enforceable, we conditionally grant the writ.

|. BACKGROUND



InJanuary1998, Swintonfiled the underlying negligence it seeking damagesfor aleged persond
injuriessuffered two yearsearlier whilein the courseand scope of hisemployment for HEB. HEB
answered and immediately moved to compd arbitration based onthe benefit agreement. Insigningthis
agreement, Swinton eected comprehensve coveragerather than bad c coverageunder HEB'sWork Injury
Bendfit Pan ("theHEB Plan’ or "thePlan™). By decting comprehensvecoverage, Svintonwasdligible
for aheightened levd of benefits. Inreturnfor thesebenefits, Swinton agreedto (1) waivehisright tosue
HEB, (2) rdeaseHEB fromdl exigting and futuredamsfor occupationd injury, desth or diseese, (3) limit
hisrecovery tothebenefitsprovided by the Plan, and (4) indemnify HEB fromany damsor lawvsuitsother
thanthoseariang directly under thePlan. Moreimportant for purposesof thisproceeding, Swinton agreed

to binding arbitration as follows:

Itisagread that any and dl disputes, clams(whether tort, contract, Satutory or otherwise)
and/or controversgeswhichrelate, inany manner, tothisAgreement, thePlanor Trust or
tothe occupational injury, desth or disease of Partner shall besubmitted tofina and
binding arbitration under the Federd Arbitration Act, in accordancewiththetermsand
conditionsoutlinedinthe SPD [Summary Plan Description] under theheading " Arbitration
of Digoutes™ Thedamscovered by thisagreement to arbitrateindude, but arenct limited
to, those which relate to the following:

a. The formation, application and interpretation of this Agreement.

b. Eligibility for benefitsfrom the Trust coverageunder the Plan or claimsfor
damages or monetary award.

¢. That H-E-B hasdischarged or in any manner discriminated against Partner
becausePartner ingoodfathfiledadam, hired alawyer torepresent himor herinadam
Ingtituted, or caused to beingtituted ingood faith, any proceeding under the Agreement,
thePlanorthe TWCA, or hastestified inany such proceeding. (emphasisintheorigind)

Incontragt, if Swinton had € ected basic coverage, elther by choosing that optionin the benefit
agreement or by not sgning theagreement at dl, Svintonwould havebeen digibleto recaivelessbenefits
but would haveretained theright to sueHEB asall employeesof non-subscribersarepermittedtodo. See
TEX. LAB. CODE ANN. 8 406.033 (Vernon 1996).

Inregponseto HEB'smation to compd arbitration, Swintonfiled pleadingsand motionsassarting,
in part, that thebenefit agreement violated public policy and wasillegd, illusory, unconscionable, and the
product of fraud. On October 18, 1999, thetrid court heldahearing. Both Swintonand HEB employee



Don Robersontedtified at thishearing. Swinton testified that sometimeafter orientation, an unidentified
HEB representative placed documentsin front of himand told him, "ether you sign thesedocumentsright
nowor . ..youdontwork for HEB." Swintontestified that he signed thedocumentsinthe placedirected
by the HEB representative. Swinton alsotestified that hewasnot giventimeto read or discussthe
documents, but only to glance over them. Robersontedtified that al employeesare given an opportunity
to read the benefit agreement and ask questions. According to Roberson, employeesareeven alowed
totaketheagreement home, but aretold toreturnit promptly toavoid default tobasic coverage. Although
hedid not witness Swinton'ssignature on the benefit agreement, Roberson testified that hedid not know

of anyone at HEB who forced employees to sign the agreement.

On November 15, 1999, thetria court signed an order denying HEB's motion to compel
arbitration and saying dl proceedingsfor ninety dayssothat HEB could seek mandamusrdief. Although
that stay has expired, HEB has not sought further temporary relief.

[I. MANDAMUS

Traditiondly, thewrit of mandamusissued only to compe the parformanceof aminigteria act or
duty. SeeWalker v. Packer, 827 S\W.2d 833, 839 (Tex. 1992). Thewritisalsoavailableto correct
aclear abuseof discretion committed by thetrid court. Seeid. A tria court clearly abusesitsdiscretion
If "it reachesadecis on so arbitrary and unreasonableasto amount toaclear and prgudicid error of law."
Id. (quoting Johnsonv. Fourth Court of Appeal s, 700 SW.2d 916, 917 (Tex. 1985)). Astofactual
metters, therdaor must establishthat thetria court could reasonably havereached only onedecison. See
Walker, 827 S\W.2d at 840. However, review of atrial court'sdetermination of thelegal principles
contrallingitsrulingismuchlessdeferentid. Seeid. A tria court hasnodiscretionin determining what
the law is or applying the law to the facts. Seeid.

Mandamusisappropriate when agtate court erroneoudy deniesamotion to compd arbitration
under thefederal scheme. SeelnreValero Energy Corp., 968 SW.2d 916 (Tex. 1998). Atoral
argument, Swinton'scounsel conceded that the FAA appliesto the benefit agreement in question.*

Asset forth above, section 4 of the benefit agreement expressly providesthat arbitrationis
under the FAA.



BecauseHEB complainsthetria court abuseditsdiscretionindenying arbitration under theFAA inthe

face of avalid arbitration agreement, mandamus review is appropriate.
1. ARBITRATIONISFAVORED

Beforeaddressng HEB'scomplaint, werecognizethat federd law srongly favorsarbitration. See
Cantella& Co., Inc. v. Goodwin, 924 SW.2d 943, 944 (Tex. 1996) (per curiam). A presumption
exigsinfavor of agreementsto arbitrateunder theFAA. Seeid. Courtsmust resolveany doubtsabout
anagreementto arbitrateinfavor of arbitration. Seeid. A party seekingto compel arbitration must
edtablishtheexisenceof anarbitration agreement and show that thecdlamsraised fal within thescope of
that agreement. SeelnreOakwood MobileHomes, Inc., 987 S.W.2d 571, 573 (Tex. 1999) (per
curiam). Onceaparty establishesaclamwithinthescopeof thearbitration agreement, thetrid court must
compe arbitration and ay itsown proceedings unlessthe party oppos ng arbitration meetsitsburden of
presenting evidencethat preventsenforcement of theagreement. Seeid.; seealso Cantella, 924
S.W.2d at 944.

Insupport of itsmotionto compel arbitration, HEB produced the benefit agreement signed by
Swinton. Asquoted above, thisagreement included aprovision agreeing to submit any clamsfor
occupationd injury to binding arbitration under theFAA, including clamsthat rdateto the"formation,
goplication and interpretation of thisAgreement” and "' damsfor damegesor mongtary award.” Thus, HEB
edtablished theexigenceof an arhitration agresment and thet Swinton'spersond injury daimfdl withinthe

scopeof that agreement. Accordingly, thetrid court wasrequiredto compe arbitration unless Swinton
proved that the agreement was procured in an unconsci onablemanner, induced or procured by fraud or
duressor that HEB waived arbitration under theagreement. SeeOakwood, 987 SW.2dat 573. The
trid court'sorder intheunderlying casedoesnot specify thegroundsfor denying arbitration. Becausean
order denying arbitration must beuphddif itisproper on any bassconsdered by thetrid court, HEB has
addressed, and wewill dso address, al of Swinton'sdefensesto theagreement. See City of Alamov.
Garcia, 878 S.W.2d 664, 665 (Tex. App.—Corpus Christi 1994, no writ).

V. VALIDITY OF THE BENEFIT AGREEMENT

A. Questionsfor the Arbitrator



Swinton contendsthe benefit agreament isunenforcegbleon severd grounds. Frd, Swintonargues
the benefit agreement isillega becauseit doesnot comply withtheprovisonsof 28 Tex. Adm. Code8
5.6302(b). Second, hearguesthe benefit agreement isan unconscionabl e contract of adhesion not only
because HEB coercesempl oyeesto sign the agreement, but al so because the agreement requires
employeestowaivetheir common law rights, and to bear thecostsof arbitration. Third, hearguesthe
benefit agreement isillusory because HEB retainstheright to amend or terminatethe Plan at any time.
Fourth, hearguesthe benefit agreement was procured by fraud becausean HEB representativedirected
himto Sgntheagreement decting comprehengve bendfits (and arbitration) asacondition of employment
andwithout giving him the opportunity tofully read or discusstheagreement. Findly, Svintonarguesthat
thebenefit agreement isvoid asagaing public policy becauseit providessubgtantialy lessbhendfitsthanthe
TWCA and requires arbitration of all disputes.

HEB regpondsthat theenforceghility of thebenefit agreement or thevdidity of thePlanarematters
for thearbitrator, not thetrid court. Asagenerd rule, " questionsre ated to theenforcement of acontract
asawholeareproperly referableto anarbitrator; itisonly when attack ismade onthearbitration clause
itself that acourt, rather than an arbitrator, should decidequestionsof vdidity." SeePrimaPaint Corp.
v. Flood & Conklin Mfg. Co., 388 U.S. 395, 402-4, 87 S.Ct. 1801, 1805-6, 18 L.Ed. 2d 1270
(1967); see also Cline v. H.E. Butt Grocery Co., 79 F.Supp.2d 730, 732 (S.D. Tex. 1999).

Our resolution of thisenforceability issueisderived from Strawnv. AFC Enterprises, 70
F.Supp.2d 717 (S.D. Tex. 1999). There, anemployeesued her non-subscriber employer for persona
injuriessufferedinthe courseand scopeof employment. Seeid. at 719. Theemployer movedfor
arbitration basad onthe"Vdue Ded Agreement” Sgned by theemployeeasacondition of her employment.
Seeid. Under theVaueDed Agreement, theemployeeagreed to submit "al clamsand disputesfor

bodily injury" toarbitrationinreturn for aheightened leve of benefitsunder theemployer's” Employee
Injury Benefit Plan." Seeid. Indenyingtheemployer'smotionto compel arbitration, the court rejected
theemployer'sdamthat public policy argumentsmadeby theemployeeweredirected totheVaueDed
Agreement asawholeand not thearbitration clause. Seeid. at 727. Thecourt stated that the Prima
Paint ruleisapplicablewhentheexistenceof anarbitration agreement isinissue, not whentheissueis
"whether legdl condraintsexternd tothe parties agreement foreclose 9| thearbitrationof ... dams™ See

id. BecausetheVadueDed Agreement was(1) "an entirely separate document, not aclause contained



withinalarger employment contract addressng many other issues," and (2) "concerned dmogt exdusvely
with establishing arbitration asthemeansfor resolving digputes between the parties,” the court construed
theemployegsattack ontheVaueDed Agresment asan attack onthearbitration dause, thusappropriate
for court resolution. Seeid.

Smilarly here, thebenefit agreementisnot part of alarger employment agreement addressnga
widerangeof employmentissues. Rather, itisasgparatedocument, the solepurpose of whichwastogive
Swintontheoption of decting comprehens ve bendfitsand arbitration or bas c benefitsand theright tosue.
Inaddition, Swintondaimsthereare"externa legd condraints' tothebenefit agreement'senforceghility.
Namely, he complainsthat he was forced to sign the portion of the benefit agreement electing
comprehensivecoverageand therefore, arbitration, without the opportunity to read theagreement.
Accordingly, wecongruethiscomplaint asan attack onthearbitration provison. Werecognizethat the
benefit agreement, by itsexpressterms, requiresthe partiesto arbitrate clamsrel ated totheagreement's
"formation, gpplication andinterpretation.” However, becausethe benefit agreement isdmos exdusvely
concerned with establishing arbitration asthemeansfor resolving the parties disputes, weholdthat this
provisiondoesnot precludejudicia review of Swinton'scomplaintsabout theagreement. SeePrima
Paint, 388 U.S. a 402-4. Turning now to thosecomplaints, wehold that the agreement isenforceable

for the reasons discussed below.
B. lllegality

Swintonfirst arguesthe benefit agreementisillegal becauseit violates28 Tex. Admin. Code8
5.6302. Subsection (a) providesin pertinent part:

No person, agent, or entity may represent any individual or group policy of
insuranceor other evidencesof insurance coverageasasubdtitutefor apolicy of
workers compensation insurance. . . .

Subsections (b) also provides as follows:

Allindividua or group policiesof insuranceor other evidencesof insurance
coveragewhich providebenefitsto employeesand which aremarketed through
(onafranchise, ligt hill, or other collectivebas s) employersthat havedected, or
may inthefutured ect, to benonsubscribersto theworkers compensation system
ghdl incdludethefollowing satement in 10-point bol dfacetypeonthefirs pageof
thepolicy and onthefirst pageof dl materid susedin advertisng, marketing, and
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explaining the policy: "THIS IS NOT A POLICY OF WORKERS
COMPENSATION INSURANCE. THE EMPLOYER DOES NOT
BECOMEA SUBSCRIBERBY PURCHASING THISPOLICY,AND IF
THEEMPLOY ERISA NON-SUBSCRIBER, THEEMPLOY ERLOSES
THOSE BENEFITS WHICH OTHERWISE ACCRUE UNDER THE
WORKERS COMPENSATION LAWS. THE EMPLOYER MUST
COMPLY WITH THE WORKERS COMPENSATION LAW ASIT
PERTAINS TO NON-SUBSCRIBERS AND THE REQUIRED
NOTIFICATIONS THAT MUST BE FILED AND POSTED.

Becausethe benefit agreement doesnot contain theabove notice, Sinton contendsthe agresment
isillegal andvoid. SeeLewisv. Davis, 145 Tex. 468, 199 SW.2d146, 148-49(1947) ("acontractto
doathing which cannot be performed without aviolaion of thelaw isvoid"). Swinton citesno authority,
andwecanfind none, to support Swinton'scontention. Indeed, a themotionto compd hearing, thetrid
court suggested that section 5.6302 gppliesonly tothesd e of substituteworkers compensationinsurance
toemployers. However, assuming section 5.6302 gppliesto the sdl e of workers compensationinsurance
by employers, HEB did not sell insurance. Rather, HEB gave Swintontheoption, freeof cost, to select
elther comprehensiveor basi c benefitsunder anindependent benefit plan that isfunded by acompany-
created trust and administered by aqudified trustee. Nothinginthebenefit agreement contemplatesasde
of insurance. Swinton respondsthat evenif therewasno saleof insurance, HEB failed to providethe
datutory noticerequired by section 5.6302(b) for " other evidencesof insurance coverage marketed through
employers”" Wedisagree. Thebenefit agreement clearly providesemployeeswith noticethat HEB isa
non-subscriber andthat it doesnot provideworkerscompensationinsurance. Section 2 of thebenefit
agreement entitled, "H-E-B DOESNOT PROVIDEWORKERS COMPENSATION BENEFITS,"
states:

H-E-B has elected to discontinue coverage under the Texas Workers
CompensttionAdt ("TWCA™") effective September 15, 1994. Therefore, effective
September 15, 1994, H-E-B shall beanon-subscriber tothe TWCA, and the
Partner shall not be entitled to benefits under the TWCA.




Likewise, page 3 of the Summary Plan Description (“SPD"),whichisincorporated by reference
in the benefit agreement, contains a section entitted "HEB REPLACED WORKERS
COMPENSATION." Inanocther section onthat samepage, the SPD plainly statesthat "HEB isnot
covered by theTWCA.." Thus, by providing noticeto employeesthat HEB wasanon-subscriber and did
not provideworkers compensation insurance, wehold that thebenefit agreement substantialy complies
with section 5.6302.

Nevertheless, Swinton pointsto Don Roberson'stestimony that employeesaretold theHEB Flan
Is"insurance" and"asubditutefor workers compensation.” Thisisinadmissibleparal evidencethat should
not have been considered by thetria court. Section 7 of the benefit agreement isentitled "PARTNER®
REPRESENTATIONS," and in pertinent part it provides

Partner warrantsand representsthat no promise or representation of any kind has
been made to the Partner except as described in the Agreement . . . .

Theparol evidenceruleprecludesconsderation of extringd c evidenceto contradict, vary or add
tothetermsof an unambiguouswritten agreement absent fraud, accident or mistake. SeeGoldKig, Inc.
v.Carr, 886 SW.2d 425, 429 (Tex. App.—Eastland 1994, writ denied). Theparol evidenceruleisnot
aruleof evidence, but one of substantivelaw. SeeKingv. Fordice, 776 S.W.2d 608, 612 (Tex.
App.—Dallas1989, writ denied). Swintonclamsaviolation of section5.6302, not fraud. Indeed, there
isno alegation and no proof that Swinton sgned the benefit agreement becauseHEB misrepresentedits
Planto him asinsuranceor asasubstitutefor workers compensationinsurance.* Infact, the benefit
agreement plainly statesthat HEB isanon-subscriber, that itsbenefit plan doesnot provideworkers

compensation insurance, and that no representationsto the contrary havebeen madeto theemployee.

The SPD isatwenty-eight page bookl et describing and comparing comprehensiveand basic
coverage under the HEB Plan and setting forth the procedure for arbitration under
comprehensive coverage. The benefit agreement was attached to the end of this booklet,
which was given to prospective HEB employees at orientation.

Under the benefit agreement, an employee is identified as the Partner.

4 Although Roberson acknowledged that he tells people that HEB'’ s Plan is a substitute for
workers compensation and provides the same benefits, there is no proof that such
statements were made to Swinton.



Thus, thetrid court wasnot freeto cong der extringd ¢ evidence contradi cting the unambiguoustermsof thet

agreement.
C. lllusory

Swinton next arguesthat the benefit agreement isunenforcegbl e because HEB'spromiseto provide
benefitsunder thePlanisillusory. A promiseisillusory whenit falsto bind thepromisor, whoretainsthe
optionof discontinuing performance. SeeLight v. Centel Cellular Co., 883 S\W.2d 642, 645 (Tex.
1994); seealso O'Farrill Avilav. Gonzalez, 974 S\W.2d 237, 244 (Tex. App.—San Antonio 1998,
writ denied). Swinton clamsthat HEB'spromiseto pay benefitsisillusory because (1) section 6 of the
benefit agreement gives"HEB and the Trustees. . . theright toamend or terminatethe Plan,” and (2) the
SPD givesthe Plan adminigtrator " completeand find discretionary authority tointerpret thePlan." Thus,
Swinton contendsthat whilehewaved hisright to sueHEB and limited hisrecovery solely tothebenefits

under the Plan, HEB could deprive him of benefits at any time. This contention is without merit.

Firg, the SPD specifically providesthat while"HEB expectsto continuethe Planindefinitdly . ...
no amendment or termination of the Planwill affect any claimfor expensesincurred prior tothedatethe
amendment or terminationisadopted, except asprovideby law.” Inother words HEB'sright toterminate
the Plan does not deprive Swinton of benefits aready accrued under thePlan. Second, if HEB terminates
thePan, itwill leave Swintonwith al of hiscommonlaw rightsagainst HEB asanon-subscriber. See
TEX.LAB. CODEANN. §406.033(a).> Third, assuming HEB'spromiseto provide benefitsunder thePlan
isillusory, the partiesformed aunilaterd contract when HEB actualy provided, and Swinton accepted,
benefitsinreturnfor Swinton'spromisenot tosue. SeeLight, 883 SW.2d at 647 n. 6 (recogni zing that
aunilaterd contract can beformed when only onepromiseisillusory because"thenorHillusory promisecan

In an action against an employer who does not have workers compensation insurance
coverageto recover damagesfor personal injuries or death sustained by an employeeinthe
course and scope of the employment, it is not a defense that:

(1) the employee was guilty of contributory negligence;

(2) the employee assumed the risk of injury or death; or

(3) the injury or death was caused by the negligence of afellow servant.

TEX. LAB. CODE ANN. § 406.033(a).
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serveasan offer, which the promisor who madetheillusory promise can accept by performance’).’
Findly, thefact that the plan administrator hasdiscretiontointerpret the Plan doesnot excuse HEB from
itsobligationto pay bendfits. It merely providesthemeanshby whichacourt canreview theadministration
of thePlanunder ERISA.” Seee.g., Matassarinv. Lynch, 174 F.3d 549, 563-64 (5th Cir. 1999),
cert. denied, 120 S.Ct. 934 (2000). Clearly, the benefit agreement isnot illusory.

D. Unconscionability

Swinton aso arguesthe benefit agreement isan unconscionabl e contract of adhesion. Inacontract
of adhes on, one party hasabsol utely no bargaining power or ability to changethe contract terms. See
Oakwood, 987 SW.2d at 574.2 Adhesion contractsarenot automatically unconscionableor void. See
id. Aswenoted, Swinton arguesthe benefit agreement isunconscionable because (1) HEB forces
employessto Sgnthebenefit agreement asacondition of employment, (2) theagresment requires Swinton
towalved| hisrights, but doesnot requireHEB towaivedl of itsdefenses, and (3) theagreement requires
Swintonto bear thecostsof arbitration. Thisfirst argument dealswith procedura unconscionability
becauseit concernsassent to the benefit agreement and focuseson thefacts surrounding thebargaining
process. See Pony Express Courier v. Morris, 921 SW.2d 817, 821 (Tex. App.—San Antonio
1996, nowrit). Theother two argumentsded with substantive unconscionability becausethey concarnthe
fairness of the benefit agreement. Seeid.

In determining whether arbitrationisproper, theonly question for the courtsisprocedural

unconscionahility, i.e., whether thearbitration agreement was procured in an unconscionablemanner. See

In support of its motion to compel arbitration, HEB offered the affidavit of its Plan
Administrator showingthat HEB paid Swinton $18,509.68in medical benefitsand $8,596.68
in wage replacement benefits.

! See U.S.C. § 1001 et seq. (Employee Retirement Income Security Act of 1974).

It has al so been defined "as a standardized contract form for consumer goods and services
that are offered on a'take it or leave it' basis without affording the consumer a realistic
opportunity to bargain and under such conditionsthat the consumer cannot obtainthedesired
product or services except by acquiescing." See Dillee v. Ssters of Charity Incarnate
Word Health Care Sys., 912 S.W.2d 307, 310 n.4 (Tex. App—Houston [14th Dist.) 1995,
no writ); see also BLACK'S LAW DICTIONARY 318-19 (7th ed. 1999). An arbitration
agreement, however is not a good or service. See Palm Harbor Homes, Inc. v. McCoy,
944 SW.2d 716, 722 (Tex. App.—Fort Worth 1997, orig. proceeding).
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Oakwood, 987 SW.2d at 583 n. 3 (noting that “whether thetermsand condition of anarbitration
agreement arethemsel vesunconscionabl eisamatter which must be submitted to the designated
arbitrator"); seealsoInreFoster Mold, Inc., 979 S.W.2d 665, 667-68 (Tex. App.—El Paso 1998,
orig. proceeding) (" procedural unconscionability —anissuewhichrelatesto theactua makingor
inducement of theagreement to arbitrateisnot subject to arbitration, but rather isreserved for gopropriate
judicd review"). Therefore, weneed not addresstheargumentsre ating to subgtantive unconscionability.

Insupport of hisargument of procedurd unconscionability, Swintonrdiesontheaffidavitsof three
other HEB employees, who dated thet they wererequired to Sgn the benefit agreement asacondition of
employment. According to Swinton, theseaffidavitswereoffered toimpeach Roberson'stestimony that
HEB doesnot forceemployeesto Sgn thebenefit agreement. Becauseunconscionability isdeterminedon
anindividua case-by-casebasis, HEB'spolicy and the circumstances of other HEB employeesare
irrelevant. See Pony Express, 921 SW.2d at 821.

Here, theonly proof of unconscionability isSwinton'stestimony. Aswedescribed, Swinton
tetified that an HEB representativedirected himto sgn the benefit agreement €l ecting comprehensive
benefits(and arbitration) asacondition of employment and without giving him theopportunity tofully reed
or discusstheagreement. Thistestimony isasoinadmissibleparol evidencethat should not havebeen
consdered by thetria court. See Gold Kigt, 886 S.W.2d a 429. Theunambiguoustermsof the benefit
agreement support theconclusion that Swinton wasaware of theagreement to arbitratewhenhesigned
thebenefit agreement. Below thetitle, “ELECTION OF COMPREHENSVEBENEFTS RELEASE,
WAIVER, INDEMNITY AND ARBITRATION AGREEMENT,” the benefit agreement conspicuoudy

provides the following notice:

NOTICE: BY SIGNING THISAGREEMENT, YOU AGREETORELEASEAND
WAIVE CERTAINRIGHTSTOSUEYOUREMPLOYER, THETRUST, THE
TRUSTEEOFTHEH.E. BUTT GROCERY COMPANY WELFARE BENEFIT
TRUST, THEPLAN,AND THEPLAN ADMINISTRATORIN EXCHANGE FOR
THEAGREEMENT TOPROVIDE CERTAIN BENEHTSTHROUGH THE TRUST.
YOUAGREETOINDEMNIFY YOUREMPLOYERAND THERELEASED
PARTIESIN CERTAIN CIRCUMSTANCESAND YOU AGREETOARBITRATE
ALL FUTUREDISPUTES. THISAGREEMENT AFFECTSYOUR LEGAL
RIGHTS READ THISAGREEMENT CAREFULLY AND MAKE SUREYOU
UNDERSTAND IT BEFORE SIGNING IT!
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In addition to this notice, section 7 of the agreement providesin pertinent part:

... Partner further warrantsand representsthat the Partner hasentered intothis
Agresment voluntarily without duressor coercion and acknowledgesthet heor she
hasbeen giventhe opportunity todiscussthisAgreement with hisor her private
lega counsd and hasavailed himsdlf or hersdlf of that opportunity to theextent
Partner wishes to do so.

Thus, the benefit agreement not only warned Swintonto reed theagreement beforesigningiit, but
aso contained Swinton'swarranty that he entered the agreement voluntarily and with theopportunity to
discussit with counsdl. Thereisno proof that HEB hid or misrepresented thetermsof thearbitration
agreement or that it made any misrepresentationsregarding arbitration. Further, thereisno proof that at
thetime Swinton Sgned the benefit agreement, hewasunaware of arbitration asaremedy provided by the
benefit agreement. Indeed, afull three pagesof the SPD are devoted to explaining the consequences of
anemployegseectionand arbitration procedures. A party who sgnsacontract containing anarbitration
provision doesnot haveto betold about the provision, but is presumed to know the contentsof the
contract. See EZ Pawn Corp. v. Mancias, 934 SW.2d 87, 90 (Tex. 1996); see also Emerald
Texas, Inc.v. Ped, 920 SW.2d 398, 402 (Tex. App.—Houston [ 1st Dist.] 1996). InCline, thefedera
digtrict court examinedtheidentical benefit agreement and rejected the HEB empl oyegsunconscionability
clam. See70F.Supp.2dat 732-33. Inrecognizingthat "HEB'splanisentirely voluntary," thecourt

observed:

... aprospective HEB employee'soptionsareexplainedin admirably plain
languagein HEB'semployment literature. Onevenacursory reading, itisvery
clear toan employeewhat hestandstogain, andtolose, by electing Basicor
Comprehensive coverage under the SMART Plan.

Seeid. at 735.

Based onthe plain and unambiguoustermsof the benefit agreement and theabsence of any proof
that HEB mided Swintonwith respect to arbitration, wehold thet thetria court could only havereached
one conclusion; that Swinton willingly agreed to arbitration. See Walker, 827 S.W.2d at 840.

E. Fraudulent nducement
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Swintonfurther arguesthat the benefit agreement wasprocured by fraud. Toestablishfraudinthe
formation of anarbitration agreement, aparty must provethat (1) amateria misrepresentation wasmeade,
(2) itwasfa s, (3) when the pesker madetherepresentation heknew it wasfa seor madeit recklesdy
without any knowledge of itstruth and asapositive assartion, (4) thespegker madeit with theintentionthet
It should beacted upon by theparty, (5) the party acted inreliance uponit, and (6) the party thereby
suffered injury. See Oakwood, 987 S.W.2d at 571; seealso Inre Delta Homes, Inc., 5 SW.3d
237, 239 (Tex. App.—Tyler 1999, orig. proceeding).

Here, Swinton again clamsthat an HEB representativeforced himto sgnthe benefit agreement
decting comprehens ve benefits (and therefore, arbitration) without giving him the opportunity tofully reed
theagreement. Onceagain, Swinton doesnot point to any misrepresentation made by HEB regarding
arbitretion. Ingead, daming therewereno discuss onsabout arbitration a orientation, Swvinton gpparently
contendsthat HEB had aduty to advisehim of theexisence of anarbitration provisonandfaled todo so.
Seee..g., PalmHarbor, 944 SW.2d at 722. Assuming HEB had such aduty, thereisno proof that
HEB violateditsduty. SeeEmerald Texas, 920 SW.2d at 403 ("afailureto discloseinformationisnot
fraudulent unlessonehasan affirmative duty to disclose, such aswhereaconfidentia or fiduciary
relationshipexists'). Aswehaveobserved, thereisno proof that HEB mided Swinton about arbitration
or that Swinton wasunaware of the existence of thearbitration provision when he signed the benefit
agreement. Giventhat Swintonispresumed to know the contentsof adocument hesigned, andinview
of the congpicuousnoticeof theagreement to arbitrate provided in the benefit agreement, wehold thet the
tria court could only havereached oneconclusion; that Swinton knowingly agreedto arbitration. See
Cantella, 924 SW.2d & 944 (rgecting City'sclamthat it did not know about arbitration provisoninlight
of agreement'sconspicuousnoticeof arbitration and legd presumption that aparty knowsthe contentsof

an agreement it signs).
F. Void as against Public Policy

Fndly, Swinton arguesthat the benefit agreement isvoid asagaing public palicy becausetheHEB
Plan not only providessubstantially |essbenefitsthan the TWCA, but also relegatesall disputesto
arbitration. Beforeaddressing theseissues, weaddress Swinton'scontention that an employegswaiver
of theright to sueanon-subscribing employer doneviolatespublic policy. Insupport of thiscontention,
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Swinton cites TexasHealth Enterprisesv. Kirkgard, 882 SW.2d 633 (Tex. App.—Beaumont 1994,
writ denied). InKirkgard, two employeessued their non-subscriber employer for wrongful terminetion
after they werefiredfor refusngto signawaiver of ther rightsto benefitsunder the TWCA andtosueat
commonlaw. See882 SW.2da 632. Inaffirmingajudgment infavor of theemployees, thecourt found
that thewaiver violated provisionsof the TWCA prohibiting waiver of compensation. Seeid. at 633
(citing TEX. LAB. CODEANN. §406.035 (Vernon 1996)).° Ina so rejecting acomplaint about ajury
ingruction, the court ated that "' an employment agreement limiting anon-subscribing employer'sligbility
for job-rdatedinjuriesisvoid asagainst public policy.”" Seeid. at 634 (citing Hazelwood v. Mandréll
Indus., 596 S.W.2d 204 (Tex. Civ. App.—Houston [1* Dist. ] writ ref'd n.r.e.)).

Saizing onthisstatement, Swinton arguesthe benefit agreement violatespublic policy becauseit
limitshiscommonlaw right tosueHEB for job-rdaedinjuries, but dlowsHEB torgtainitscommonlaw
defenses. Kirkgardisnot controlling. InKirkgard, thecourt wasnot addressing an employment
agreament and thus itsstatement wasmerdy dictcum. Smilarly, here, wearenot analyzing an employment
agreement. Section 5 of the benefit agreement statesin part: "ThisAgreement isnot, and shall not be
congtrued to be, an employment agreement or acontract of employment. Likewise, page26 of the SPD
datesthat " [t]hePlanisnot to be cons dered an empl oyment contract between you and the Company.”
Thus, we declineto adopt the Kirkgard court'sdictum onwaiver. Asobserved in Britov. Intex
Aviation Services, Inc., 879 F.Supp. 650, 654 (N.D. Tex. 1995):

The distinction between an employment contract that requires a
prospective employee, as a condition to receipt or retention of
employment, to agreetolimit theemployer'sliability, ononehand, anda
voluntary occupationa insurance plan, inwhich theemployeehasthe
optiontoenroll inconsideration for agreeing that such congtitutesthe
exclusive remedy for job related injuries, on the other, is decisive.

Inaddition, unliketheemployeesin Kirkgard, Swinton doesnot assert aclaim for wrongful

termination. Although Swinton claimsthebenefit agreement was procured in an unconscionableor

Section 406.035 states "that an agreement by an employee to waive the employee'sright to
compensationisvoid.” TEX.LAB. CODEANN. §406.035. Inacaseinvolving apost-injury
waiver of an employee'scommon law right to sue, the Amarillo Court held that thisprovision
doesnot apply to employees of nonsubscribers. SeeMartinezv. IBP, Inc., 961 S.W.2d 678,
682-84 (Tex. App.—Amarillo 1998, writ denied).
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fraudulent manner, theunambiguoustermsof thebenefit agreement indicateathawise. Hndly, theAmaillo
Court of Appealshasrecognized that an employee'spre-injury waiver of theright to sue under a
nonsubscriber'svoluntary benefit plan doesnot violateany public policy inthe TWCA. SeelLawrence
v.CDB Services, Inc., No. 07-98-0356-CV, 2000W.L. 155148* 3, 7-9 (Tex. App.—Amarillo January
20, 2000): seealso Lambert v. Affiliated Foods, Inc., No. 07-98-0371 1999 W.L . 1277559 * 4-6
n.1(Tex. App.—AmarilloNovember 16, 1999, pet. filed) (adopting Lawrenceand holding thet judicia
voiding of anemployedswaiver of theright sueon public policy groundsviolaesthedoctrineof separation

of powers).

In Hazelwood, the casecitedin Kirkgard, the court held that an employment agreement that
limited theemployeesbendfitsto thasemeasured by the TWCA, but al owed the non-subscribing employer
toretainitscommon law defensesviolated publicpolicy. See596 SW.2d at 205-6. Thus, becausethe
employer retained theright to assert common law defensesto any damfor benefitsunder theemployment
agreement, therewas no quid pro quo for the employee’ swaiver under that agreement. Those
circumstancesarenot present here. Under the benefit agreement, Swinton could have optedfor less
benefitsunder basic coverageand retained theright to sueHEB. Had Swinton madethat choice, HEB
would havewaiveditsright to common law defenses. See TEX.LAB. CODEANN. 8406.033(a).
Swinton, however, freely chosetowaivehisright tosueHEB inreturnfor greater benefitsunder
comprehendvecoverage. By making that choice, Sintonwasnot only entitled to greeter benefitswithout
proof of fault, but dsofreetoarbitrate” any and dl disputes, clamsand/or controverses’ reatingtothe
benefit agreement, thePan, or occupationd injury. Thus, unliketheempl oyer-skewed employment
agreement in Hazewood, the benefit agreement did not require Swintonto unfairly relinquish subgtantive
rights. Accordingly, wecannot agreethat merely waiving hiscommon lawright to sue HEB rendersthe
benefit agreement void asagaing public policy especidly where, ashere, suchwaiver isaccompanied by
the granting of the right to arbitrate disputes.

Swinton respondsthat evenif walver of theright to sueunder the benefit agreement doesnot done
violate public palicy, thefact that theagreement offersbendfitsthat aresubgtantialy lessthanthoseavalleble
under the TWCA, together with thewaiver, doesviolate public policy. See Reyesv. Storage &
Processors, Inc., 995 SW.2d at 722, 726-29 (Tex. App.—San Antonio 1999, pet. denied). In Reyes,
theempl oyee executed an agreement enrolling himin thenonsubscriber employer'swefare benefit plan.
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Seeid. Likethebenefit agreement here, the agreement in Reyesconspicuoudly providedthat the
employeewaived hiscommon law rightsfor any work-related injury inreturnfor only those benefits
provided by theplan. Seeid. After hewasinjured onthejob, theemployeeaccepted benefitsunder the
plan, but then sued theemployer for negligence. Seeid. Thetrid court granted summeary judgmentinthe
employer'sfavor. Seeid. at 724-25.

Thecourt of appeal srecognized that "voluntary workers compensationispurely amatter of
contract,” but stated that such contractsarevaid only when the nonsubscriber's plan provides benefitsthat
are"measured by thetermsaof the TWCA" or benefitsthat are" equd to or greater thanthose provided by
theTWCA." Seeid. at 727-29. Thecourt thereforereversed thesummary judgment after concluding
that theenrollment agreement wasvoid asagaingt public policy becausethe benefitspaid under theplan
were far more limited than those provided by the TWCA. Seeid. 729. The court explained:

... public policy doesnot permit an employer to reap the principal
benefit of providingworkers compensation coverage—thewaiver of an
injured employee'scommon law and statutory claims—without aso
bestowing ontheinjured employeethe principa benefit for whichthat
walver isthe"quid proquo” —thelimited but certain benefitsguaranteed
by workers compensationinsurance coverage. If thebaancebetween
theextent of thewaiver and therecel pt of benefitsistipped sothat the
employeesbenefit under the satute are substantialy reduced, theclear
intent of the Legidlature is thwarted.

Seeid. 727-28.

HEB respondsthat Reyes conflictswith Lawrenceand that Lawrencecontrols. Wedisagree.
Both Reyesand Lawrencerecognizethevaidity of anemployee'spre-injury, contractud waiver of the
right to sueunder anonsubscriber'svoluntary benefit plan. Reyes, however, limitsthevdidity of sucha
waiver toanarrow set of circumstances: whenthequid pro quofor thewaiver arebenefitsthat are
"'measured by thetermsaof the TWCA" or benefitsthat are™ equd to or greater thanthose provided by the
TWCA." SeelLawrence, 2000 W.L. 155148 at * 13-18; seealso Reyes, 795 S.W.2d at 726-29.
Althoughthereareno suchlimitsexpresdy sated inthe TWCA, Lawrencedoesnot disagreewith Reyes
onthispoint. Rather, the Lawrence court did not conduct acomparison of benefitssmply becausethat
Issuewasnot preserved for gppellatereview. See2000W.L. 155148 &t * 9. Here, Swinton complains
that the HEB Plan violatespublic policy becausethe Plan, likethe planin Reyes, provides"sgnificantly
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less' benefitsthanthe TWCA. Swinton contendstheevidence hesubmitted tothetrid court mekesit cleer
thet benefitsprovided by theHEB Plan arefar morelimited than those provided by the TWCA, thusputting
thePaninvidlationof publicpolicy. Wedisagreeandingteed find that theHEB Plan comparesfavorably
to the TWCA in many respects. See generally Texas Workers Compensation Comm'n v.
Garcia, 893 S.W.2d 504, 513-14 (Tex. 1995) (summarizing benefits under the TWCA).

Firgt, the TWCA providesimpairment incomebenefitsequd to 70% of theemployeesaverage
weekly wagefrom the date of maximum medica improvement until theearlier of, (1) theexpirationof a
period computed at therate of threeweeksfor every percentage point of impairment, or (2) thedate of
theemployee'sdeath. See TEX.LAB. CODEANN. 88408.121(a), 408.126 (Vernon 1996). Whilethe
HEB Plan doesnot provideimpairment benefits, it provides 100% medicd benefitsupto$2 million.
Second, the TWCA provideswagereplacement benefitsequal to 70% of thedifference betweenthe
employegsaverageweekly wageandtheemployeesaverageweekly wagedfter theinjury, fromthedate
of disability until the" dateof maximum medical improvement,” for amaximum of twoyears. Seeid. a
§8408.101-408.103, 401.011(30). The TWCA aso providessupplementa incomebendfitsat theend
of theimpairment period and up to 401 weeksafter thedateof injury, if theemployeehasanimpairment
rating of 15% or moreand isearning lessthan 80% of hisor her averageweekly wage. Seeid. at 88
408.083, 408.143-408.146. Thesebenefitsarecal culated quarterly and arepaid at theweekly rate of
80% of the difference between 80% of theemployee'spreinjury averageweekly wageand theweekly
wageearned during thequarterly reporting period. Seeid. at §408.144. Without regard toimpairment,
theHEB Plan likewise provideswagereplacement benefitsequa to 100% of theemployeesaverage
weekly wagefor uptotenyearsfollowing thefifth day of disability.™ Third, the TWCA provideslifetime
benefitsequa to 75% of theemployeesaverageweekly wagefor specified severeinjuries. Seeid. a 8
408.161. TheHEB Plandoesnot pay lifetimebendfitsfor severeinjury, but pays$150,000 over tenyears
in addition to the 100% wage replacement benefit payable during the same period.

Fourth, the TWCA providesdeath benefitsequal to 75% of theemployee'saveragewageand
payabletotheemployee'slega beneficiariesfor their lifetimeor until the occurrence of specified
contingencies. Seeid. 88408.181-408.184. WhiletheHEB Plan doesnot pay lifetimedeath benefits,

10 "Impairment” refers to the extent of permanent injury without regard to the effect on

employment while "disability” refers to decreased wage earning ability.
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it pays$15,000 per year for tenyearsto theempl oyee'sspouse or any person named asabeneficiary.
Fifth, the TWCA paysfor thecost of burial based onthelesser of, (1) theactual costsincurred for
reasonableburial expenses, or (2) $2,500. TheHEB Plan paysactual buria expensesup to $5,000.
Findly, the TWCA doesnat precludetherecovery of exemplary damagesfor an employegsdesth causd
by anintentiond act or thegrossnegligence of theemployer. Seeid. at 408.001. TheHEB Panrequires
employeestorelease HEB of all claimsfor work-related injury, desth or disease, provided that the
employeeoptsfor comprehensve coverageunder thePlan. However, employeescanretaintheright to

sue HEB, provided they opt for basic coverage.™

Insum, whilethe HEB Plan doesnot providefor impairment benefitsor lifetimebenefitsfor lost
wages, degth or disability, it provides 100% medical and wagebenefitsand extended wage, deeth, and
disahility benefits. Furthermore, unliketheenrollment agreement in Reyes, thebenefit agreement allows
employeestoretaintheright to sueinreturnfor lessbenefitsunder theHEB Plan. Thus, under theHEB
Plan, employeesmay decline comprehensive coverageand arbitration, and retain theright to sue.
However, if they do not make that election, the benefits available to employees under HEB's
comprehengvecoveragearenct substantialy lessthan thebenefitsotherwiseavail ableunder the TWCA.
Accordingly, evenunder theReyesanalys's, we cannot say the"balance" between "the extent of waiver
andtherecapt of benefits' under theHEB Planissotippedinfavor of HEB astoviolateany public policy
expressed by the TWCA. See Reyes, 995 SW.2d at 729.

Swinton respondsthat evenif HEB'sPlaniscomparabletothe TWCA, thefect that thePlana o
providesfor arbitration of all disputesunfairly"tipsthe baance between waiver and benefits' inHEB's
favor. Insupport of thisassertion, Swintonrelieson Srawn. Asweprevioudy described, theemployee
in Strawn signed an agreement requiring her to submit "al claimsand disputesfor bodily injury” to
arbitrationinreturnfor aheightened level of benefitsunder theemployer'sbenefit plan. 70 F.Supp.2dat
719. Thefederd didtrict court declared theagreement void asagaing public policy not only becausethe
planoffered"minimal benefits but a so becausethe agreement unilateraly imposed anarbitrd forumon
itsinjured employees. Seeid. at 725-26 Thecourt concluded that an arbitral forum"issufficiently

1 Under basic coverage, an employeeis eligible for 90% of medical benefits up to $750,000

for treatment by the Plan's network providers, and no other benefits.

18



dissmilartoajudicid forumasto undermine Texas public palicy with repect to theworkerscompensation
system." Seeid.

Onemonthlater, however, thesamefederd ditrict court refused to gpply Srawntostrikedown
HEB'sbenefit agreement. SeeCline, 79 F.Supp.2d at 735. In Cline, the court found that, unlikethe
waiver and arbitration provisgonsin Srawn, HEB'sPlanis"entirely voluntary™ and that "there[wa]sno
showing that the benefitsavailableto an HEB employeeunder the[Plan] aresoinferior tothet whichwould
be otherwise availableunder theWorkers s Compensation system astoimplicatethe public policy
concernswhichmotivated thecourtin Srawn.”" Aswediscussed, thereisno proof that Swinton'selection
of benefitsunder the HEB wasanything but voluntary nor isthereany showing that thosebenefitsare
subgtantialy lessthan the benefitsavail ableunder the TWCA.. Accordingly, wehold that thebenefit

agreement does not violate public policy.*
F. Other Defenses

Therearecther defensesthat Swintonraisedinthetria court but chosenot to addressinresponse

to the petition for writ of mandamus. We now briefly address each of these defenses.
1. Collateral Estoppel

Swintonfirst argued that HEB iscollaterdly estopped from seeking arbitration because motions
to compd arbitration based on thesame benefit agreement weredenied intwo other lawsuits. Collaterd
estoppe isissuepreclusion. SeeBarr v. Resolution Trust Corp., 837 SW.2d 627, 629 (Tex. 1992).
It preventsaparty fromrelitigating anissuethat it previoudy litigated and lost. SeeQuinney Elec., Inc.
v. Kondos Entertainment, Inc., 988 SW.2d 212, 213 (Tex. 1999) (per curiam). Application of
collateral estoppel isaquestion of law for the court. See Hill v. Heritage Resources, Inc., 964
SW.2d 89, 138 (Tex. App—El Paso 1997, writ denied). Thedementsof collaterd estoppd are: (1) facts
sought to belitigeted in the second actionwerefully andfairly litigated inthe prior action; (2) thosefacts

12 We note that HEB &l so asserted, and demonstrated by affidavit, that Swinton ratified the
benefit agreement by accepting benefitsunder the Plan. See Reyes, 995 SW.2d at 725-26.
Having determined that the benefit agreement is not void on illegality or public policy
grounds, we conclude that "ratification” is afurther basis supporting arbitration under an
otherwise enforceable benefit agreement. Seeid.
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wereessentia tothejudgment inthefirst action; and (3) the partieswerecast asadversariesinthefirst
action. See Sysco Food Services, Inc. v. Trapnell, 890 SW.2d 796, 801 (Tex. 1994). Collaterd
estoppd isan affirmative defenseand assuch, the party assarting it hastheburden of pleading and proving
its elements. See Hill, 964 SW.2d at 137.

Insupport of hiscollateral estoppel argument, Swinton offered documentsfrom thetwo other
lawsuits, including themotionsto compel, aresponseto one of the motions, the court ordersdenying
arbitration, and HEB'snotice of gppea and motion to dismissrelated to an gpped fromoneof theorders.
Whilesomeof thedefensesrai sed inresponseto onemotion to compd arbitration aresmilar (but not
identical) to someof Swinton'sdefenses, neither court order pecifiesthegroundsfor denying arbitration.
Collaterd estoppd requiresthat theissuedecided inthefirgt action beidentica totheissuedecidedinthe
pending action. See Getty Oil v. Insurance Co. of N. Am., 845 SW.2d 794, 802 (Tex. 1992). Here,
Swintonsmply hasnot shown that theissues sought to belitigated in the underlying casewerefully and
fairly litigated in the prior lawsuits.

2. Labor Code Bars Arbitration

Swinton al so argued that HEB could not assert arbitration asan affirmative defenseto the
underlying persond injury suit because non-subscribersare prohibited from asserting certain common law
defenses. See TEX. LAB. CODEANN. 8406.033(8). Thisargument failsfor severa reasons. Firg, the
partiesexecuted the benefit agreement, including the agreement to arbitrate, pursuant tothe FAA, not
Texasgatutory or commonlaw. Second, evenif theagreement to arbitrateweregoverned by Texaslaw,
section 406.033(a) doesnot precludearbitration. When partieshaveexpresdy provided for arbitration
intheir contract, theFAA preemptsstate satutesto theextent they areincong stent withthe FAA'spolicy
favoringarbitration See Jack B. Anglin Co. v. Tipps, 842 SW.2d 266, 271 (Tex. 1992) (citing Volt
Information Sciences v. Board of Trustees, 489 U.S. 468, 474, 109 S.Ct. 1248, 1253, 103
L.Ed.2d488(1989)). Findly, arbitrationisnot oneof the prohibited common law defensesin section
406.033(3).

3. Express Negligence Doctrine
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Swinton next argued that the benefit agreement violatesthe expressnegligencerule. Under the
expressnegligencedoctrine, aparty whowishesto contractudly shift risk fromitsdf for the consequences
of itsfuture negligence, must specifically expressthat intent within thefour cornersof anagreement. See
Lawrence, 2000 W.L. 155148 * 7 (citing Ethyl Corp. v. Daniel Constr., Co., 725 S.W.2d 705,
707-8 (Tex. 1987); seealso Dresser Indus. Inc. v. Page Petroleum, Inc., 853 S.W.2d 505, 508
(Tex. 1993). Theexpressnegligencedoctrineisinagpplicableherebecause naither the benefit agreement
nor the arbitrati on agreement contai ned therein attemptsto relieve HEB of the consequencesof its
negligence. Tothecontrary, Swinton's"waiver" and"rel ease” obligated HEB to pay plan benefits,
regardlessof itsnegligence. Further, it did not deprive Swinton of hisright to bring clamsagains HEB,

but limited the forum in which to assert those clams.

Evenif theexpressnegligencedoctrinegpplies, the benefit agreement doesnot violateit. A dause
shiftingtherisk for aparty'sown future negligenceisrequired to be conspicuoudy written, sothat a
reasonabl e person against whomit isto operate should noticeit. SeeLawrence, 2000W.L.*9. A
clauseisconspicuousif it haslanguagein capitd headings, or haslanguagein contrasting typeor color.
Seeid.; seealso TEX. Bus. & ComM. CODEANN. 8§ 1.201(10) (Vernon). Asset forth above, the
noticeadvisng Swinton of thearbitration regtriction and thewaver of hisright to sueinexchangefor plan

benefitsisin capital letters and underlined. This meets the requirements of conspicuousness.
4. Ambiguity

Ladtly, Swinton argued thet the benefit agreement isambiguousbecauseoneprovisoninthe SPD
refersto giving up theright tosueinfedera court whileother provisonsaddressingthewaver issueinthe
SPD and benefit agreement mekenoreferencetofederd or gatecourt. Swintonthereforearguedthat this
ambiguity should becongtrued againgt HEB and that the benefit agreement should beread to prohibit only
auitsinfederal court. Whether acontract isambiguousisaquestion of law that must be decided by
examining thecontract asawhaleinlight of thed recumstances present when the contract wasentered. See
Columbia Gas Transmission Corp. v. New Ulm Gas, Ltd., 940 SW.2d 587, 589 (Tex. 1996).
A contractisnot ambiguousif it canbegivenadefiniteor certain meaning asametter of law. Seeid. The
SPD provisonreferredto by Swintonisinthe section addressing ERISA claims, whichmay only be
broughtinfederal court. SeeMetropolitanLifelns. Co.v. Taylor, 481 U.S. 58, 62-63, 107 S.Ct.
1542, 1546, 95 L.Ed.2d 55 (1987). Thus, thisprovisonisnot incongstent with theother provisonsinthe
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SPD and benefit agreement addressing thewai ver of any work-rdaedinjury dams. Wethereforehold,

as amatter of law, that the benefit agreement is not ambiguous.

Accordingly, weconditiondly grant thewrit of mandamusand direct thetrid court tovacateits
order denying HEB'smotionto compe arbitration. Becauseweareconfident thetrid court will comply,

the writ will issue only if the court failsto do so.

John S. Anderson
Justice

Petition Conditionally Granted and Opinion filed April 27, 2000
Panel consists of Justices Anderson, Hudson and Lee.™
PUBLISH - TEX. R. APP. P. 47.3(b).

13 Senior Justice Norman R. Lee sitting by assignment.
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